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CHAPTER   I. 


INTRODUCTION, 


The  object  of  this  publication  is  to  render  available,  in  a  con- 
venient form,  the  Law  with  which  those  avIio  maj  be  called  upon 
to  solemnize  marriages  are  expected  to  make  themselves 
acquainted.  That  law  is  contained  in  a  number  of  Orders  in. 
Council  and  Acts  of  Parliament.  Since  the  first  appearance  of 
this  little  work,  some  very  important  changes  have  been  made  in 
the  law,  which  render  a  new  edition  desirable.  Our  law  empowers 
certain  persons  to  celebrate  marriages.  They  are  Ministers  of 
the  Christian  religion,  ^Magistrates,  and  persons  appointed  Mar- 
riage Officers  by  the  Governor.  Ministers  of  the  Christian 
religion  require  no  appointment  as  Marriage  Officers.  Those 
ministering  the  Jewish  religion  and  ]Mohammedan  priests  must 
be  specially  appointed  by  the  Governor.  They  solemnize  mar- 
riages in  their  capacity  as  Marriage  Officers  and  not  as  Mioisters 
of  Religion.  It  is  not  always  easy  to  decide  whether  any  person 
professing  to  be  a  Minister  of  the  Christian  religion  is  such  a 
Minister  as  is  contemplated  by  the  Law.  The  question  is  one  of 
fact,  and  the  cases  on  the  subject  fail  to  establish  any  very 
decided  principle  capable  of  application.  The  Court  must  decide 
on  the  merits  of  each  case. 

The  contract  of  Marriage  is  of  a  peculiar  nature,  and  the  law 
requires  conditions  to  be  fulfilled  and  forms  to  be  observed. 

The  law  goes  so  far  as  to  prohibit  the  contract  in  many  cases.. 
For  instance,  males  under  14  years  and  females  under  12  years 
are  not  allowed  to  marry.  Where  there  is  reason  for  supposing 
that  either  of  the  parties  are  within  this  prohibition  they  should 
not  be  married.  If,  however,  the  rule  is  unintentionally  violated, 
the  marriage  will  ])e  validated  on  puberty  being  attained.  As 
marriage,  like  other  contracts,  requires  the  consent  of  the  parties, 
those  who  are  non  compos  mcnf/s,  lunatics  or  imbeciles  are 
deemed  to  be  incapable  of  contracting  a  binding  marriage.  So 
also  minors  (under  21  years)  not  being  widows  or  widowers,  are 
prohibited  from  marrying  without  the  consent  of  the  parents,  or 
the  surviving  parent,  or  guardians,  as  the  case  may  be.  This 
conset'.t  is  sometimes  implied  ;  but  in  cases  in  which  either  party 
is  a  minor,  tlie  granting  or  withholding  of  the  consent  should  be 
ascertained  before  solemnizing  the  marriage.  The  law  grants  relief 
in  cases  in  which  consent  is  improperly  or  vexatiously  Avithheld, 
by  empowering  the  Chief  Justice  to  decide  whether  the  parties 
may  marry  or  no'.  The  Chief  Justice  is  also  resorted  to  if  the 
parents  or  guardians  are  not  available  from  any  cause,  or  are 
rendered  legally  incapable  of  giving  their  consent.  Where  a 
marriage  is  celebrated  without  the  necessary  consents,  they  may 
be  given  afterwards   with   effect.     Our  law  has  been  judicially 
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iiitcrj)!'!  tc'd  as  ]':i\(Hiniig  tlio  \  alitlity  and  hiiuliny  naiiirr  of  tlio 
coutraot.  rvon  tlioug-li  the  neoes?arv  oonsonts  wi'ie  ahsi-nt  :  but 
this  laNoinahU'  view  has  n  »t  hem  extemlod  to  luarriag'es  by 
s|)ocial  lieence. 

Hlood-ivhitioiishii)  within  eei'tain  (h'ii'rees  is  an  ahsohite  hai'  to 
inarria«^e.  l\(  lationshij)  by  blood  in  the  direct  Hne,  i.e.  between 
aseeudants  and  descendant*;  is  a  bar,  however  remote  the  rehition- 
shii)  niav  be.  Rut  witli  reuard  to  "coHaterals"  niarria<>-e  is  only 
prohibited  witliin  the  second  and  tliird  deuTces.  In  ordcf  to 
ascertain  whether  the  parties  are  within  the  prohibited  (K'grees, 
the  best  mode  is  to  i  onnt  from  the  one  to  the  other  thi-on<ih  the 
common  ancestor.  Subtractinir  one  I'roiu  tlie  total  uives  the 
degree.     Thus: — 


H  C 

h  k 

There  are  five  ))ersons  bi'tween  I)  and  K  (inclusive):  namelv.  D, 
H  (D's  father).  A  ( D"s  orandfather),  C  ( D's  uncle),  and  E(D's 
cousin).  K  and  D  are  therefore  related  in  the  fourth  degree 
and  may  marry.  D  and  C  are  related  in  the  tliinl  deo'ree  and 
>o  i-annot  luariy. 

Persons  related  bv  atHnitv — that  is  to  say  not  by  blood  but 
merely  hy  marriage — used  to  be  subject  to  similar  rules.  But 
till'  law  has  been  considerably  changed  by  tlu'  Act  empowering  a 
widower  to  marry  his  deceased  wife's  sister.  This  Act  goes 
niuch  fartlier.  It  enables  the  widower  to  marry  any  female 
related  to  him  in  anv  more  remote  deii'ree  of  atHnitv  than  the 
sister  of  the  deceased  wife — i.e.,  any  female  related  by  athnity 
bejontl  the  second  degree.  It  jiractically  limits  the  prohibition 
to  marry  relations  by  marriage  to  snch  i-clations  as  are  not 
beyond  the  seci)iid  degree,  or  who  are  in  the  direct  line  as  an 
ancestor  of  or  descendant  from  the  deceased  wife. 

The  Alt  prohibits  ihe  widower  niari-ying  his  drecased  wife's 
sister  if  s/ir  /s  a  irl(h>>r  of  /lis  (/rciascd  /ni't/wr. 

This  limitation  would  clearly  a])ply  t(»  any  \voman  who  is  the 
widow  of  a  deceased  brother. 

And  a  uuin  need  not  Ite  a  "widower  in  order  to  be  (pialitied 
to  marry  a  relative  by  atHnitv  beyond  the  second  (K'gree. 

The  law  was  discussed  in  .\/i/is  r.  A.  li.  M.  C(t/>(\  11  S/iici 
-l-'jS.  In  his  iudiiinent  liuchanan.  Actinu"  C.  J.,  said,  inter  aliit  : 
"This  enactment  cuts  away  the  general  rule  that  ])rohibition 
extends  \\\\  to  the  fourth  degree  as  far  as  atHnitv  relationships  are 
concerned.  .  .  .  Our  statute  law  now  ]Mohibits  a  widower 
from  marrviuii'  anv  ])erson  w  ho  is  an  ascendant  or  descendant  of 
his  deceased  wife,  but  with   the   exception  of   such   wife  s  sister 
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Avho  is  also  n  widow  of  a  deceased  l)rotlicr,  it  allows  him  lo  uiariy 
his  deceased  wile's  sister,  Avho  is  a  person  related  by  alliiiily,  in 
the  second  decree,  or  any  t'lMnale  wiio  stands  in  any  I'lirtluM'or  niofe 
remote  dc^^'ree.  .  .  .  The  pi-ox  islons  of  the  Act  should  also 
l)c  held  to  eictend  to  a  man  who  !i;is  not  hecn  ])i'c\  ioiisly  mnnicd 
and  wlio  thei'd'orc  has  not  himsell*  created  the  tie  o\'  atlinity. 
It  is  sio'iiilicant  that  the  Act  do(>-^  not  hmit  the 
I'clease  (Vom  the  prohibit  ion  to  those  related  to  a  man  only 
tliroiio-h  his  deceased  wife;  />///  (/cnrralli/  iniilics  il  lairjiil  for 
htm  to  iiiurri/  any  fc nude  related  to  him  in  amj  more  rcmoh'  dejiree 
cf  affinll  1/  than  that  of  his  sister-in-h/n\^^ 

The  Court  held  that  as  a  widower  is  empowei-cd  lo  marry  his 
niece  hy  affinity,  s.)  also  it  allows  a  widow  to  marry  lua*  nephcir 
1)11  affinili/. 

Obviously,  therefore,  the  ta])1(!  of  prohibitions  in  the  l)ool<  of 
Connnon  Prayer  in  so  far  as  relate-!  to  i-elationshi])  by  atlinity  is 
rendered  useless  as  a  "aiide  in  this  Colony. 

The  [)rinci|)le  is  very  easy  of  application.  11'  any  dilliculty 
arisf's  recourse  should  be  had  to  ttie  Colonial  Secretary  for 
advice. 

A  prior  existing-  mai'iaa<;'e,  not  legally  dissohed  or  decrlared  to 
be  void,  is  a  bar  to  a  sn})se(pu'nt  one,  as  long'  as  tin;  ])arties  to 
the  first  are  alive;.  As  to  tlu;  validity  of  the  se(;ond  marriag'e  of 
one  whose  s])ous(;  has  not  Ix'cn  heard  ol'  for  many  years,  by  our 
law  there  is  no  ])resumption  of  death  arising  from  absence  for 
seven  or  for  any  number  of  years.  l>ut  a  person  is  not  ])imi^h- 
able  for  bi<>jamy  if,  at  the  time  of  (^ontractinij^  the  subse<iuent 
marriage,  he  or  she  reasonably  believed  his  or  her  spouse  to  be 
dead.  If  the  spouse  has  been  absent  for  seven  years  or  more, 
and  notwithstaiidino-  due  (ai(|uiri<!S,  has  not  been  heard  of  durint^ 
that  i)erio  I,  su(;h  a  belief,  as  a  <4'eneral  rule,  niay  be  said  to  be 
reasonabl ",  and  the  Marriiif^o  OHicer  will  Ix;  justified  in  ])erform- 
in<;'  the  mai-riage.  Whei'e  it  subsequently  transi)ires  that  the 
])ievious  husl)an(l  is  alive,  the  childrc^n  of  the  subse(iu('nt  marriaf^e, 
bona  fide  connected,  ai'('  (hsemed  to  l)e  legitimate. 

Marriage  is  prohibited  between  a.  s})ous(!  who  has  conunitted 
adultery  and  the  adultercu-  or  adulteress, as  the  case  may  be  ;  and 
this  even  after  the  termination  ol'  the  marriage  by  divorce,  or  by 
d(!ath  of  the  innocent  ])arty. 

A  guardian  may  not  marry  his  ward  imtil  his  accounts  have 
been  settled  avid  audited  ;  .and  widows  and  widowers  having 
minor  children  must  satisfy  certain  statutory  re([uirements  before 
eiilering  on  re-marriaue. 

This  brief  introduction  will  be  sutticiently  sup|)lemented  by 
the  statutory  enactm(!nts  at  present  in  force,  which  are  subjoined, 
and  to  which  Marriage  ()Hi(!ers  and  Ministers  arc;  iXil'ei'red  for 
instruction  on  ([uestions  of  ])rocedure,  registration,  publication 
of  banns,  <S;c.,  (!ve. 


oi"_^-'38-  CHAPTER  II. 

'      11.^  ORDER  IN  COUNCIL,  7th  SEPTEMBER,  1838. 
At  the  Court,  at  Windsor,  the  7th  day  of  Septemter,  1838. 

PRESENT : 

The  Queen's  Most  Excellent  Majesty. 

The  Lord  Chancellor  The  Viscount  Palmerston. 

Earl  of  Albemarle.  Viscount  Melbourne. 

Viscount  Falkland.  Lord  Glenelg. 

Whereas,  since  the  abolition  of  Slavery  throughout  the  British 
Colonies,  Plantations,  and  Possessions  abroad,  the  Marriage  LaAvs 
of  the  said  Colonies,  Plantations,  and  Possessions  have  been  found 
inappropriate  to  the  altered  condition  thereof,  and  inadequate  to 
the  increased  desire  for  lawful  matrimony  therein  :  And  whereas, 
it  is  expedient  and  necessary  to  amend  the  said  Marriage  Laws, 
and  to  adapt  the  same  to  the  altered  state  and  condition  of  Society 
in  the  said  Colonies,  Plantations,  and  Possessions. 
Marriage  bv  2.  It  is  therefore  hereby  ordered  by  the  Queen's  Most  Excellent 

mmisterof  re-  Majesty,  by  and  with  the  advice  of  Her  Privy  Council,  that  from 
P^^^cation  of  and  after  the  taking  effect  of  this  order,  it  shall  be  lawful  for  any 
minister  (/ )  of  the  Christian  religion,  ordained  or  otherAvise  set  apail 
to  the  ministry  of  the  Christian  religion,  according  to  the  usage  of 
the  persuasion  to  which  he  may  belong,  to  publish  within  the 
Colonies  of  British  Guiana,  Trinidad,  St.  Lucia,  the  Cape  of  Good 
Hope,  and  Mauritius,  or  any  of  them,  banns  of  marriage  between 
persons  desirous  of  being  joined  together  in  matrimony,  and  such 
publication  shall  be  made  in  an  audible  manner  some  time  during 
public  divine  service  on  a  Sunday,  in  the  face  of  the  congregation 
before  whom  such  minister  shall  officiate,  in  the  parish  in  Avhich 
both  or  one  of  the  parties  to  be  married  shall  dwell,  and  shall 
contain  the  christian  and  other  name  and  surname,  and  place  of 
abode,  of  each  of  the  said  parties,  and  shall  be  so  published  by 
some  su(;h  minister  for  three  Sundays  (-)  preceding  the  solemn- 
ization of  the  marriage — during  the  morning  service,  if  there  be 
service  in  the  morning  ;  or  if  there  shall  be  no  morning  service, 
then  during  the  evening  service. 

(')  If  any  doubt  exists  as  to  whether  anj'  person  is  such  a  minister  the  persons 
concerned  should  take  legal  advice  (the  (inestion  may  be  one  of  difficulty  : — see 
Kicherer  v.  Kicherer,  2  Searle  81,  Schlechting  v.  Schlechting,  B.  1875.  24). 

(-)  This  probably  means  three  succe-ssive  Sundays. 

Publication  of  3.  And  if  the  ])artios  to  be  married  shall  dwell  in  different 
entpaiishes ^''^  parishes,  the  banns  shall  be  ])ublished  in  like  manner  in  both  such 
and  churches,  parishes  ;  and  if  the  said  parties  shall  be  of  different  persuasions, 
the  banns  shall  be  ])u])lished  in  like  manner  before  each  oi  the 
congregations  to  which  the  said  paities  may  respectively  belong, 
whether  l)oth  the  said  congregations  shall  assemble  in  the  same 
parish  or  not.  0) 

(')  See  Act  28—181)7. 


4.  And  where  one  or  both   of  the  parties  shall  dwell  in  any    o. in c.-as. 
•extra-parochial    place,  then   if  there  be   a  congregation   of  the  Publication  of 
persuasion  to  which  any  such  party  shall  belong  assembling  for  pai™''ii'i°i^^  ^  " 
public  divine  worship  as  aforesaid  in  such  extra-parochial  place,  pia.ce«. 

the  banns  of  the  party  or  parties  dwelling  in  such  extra-parochial 
place  shall  be  published  in  manner  aforesaid  in  such  extra- 
parochial  place. 

5.  And  if  there  shall  be  no  such  congregation  in  such  extra- 
parochial  place,  then  the  banns  of  such  of  the  parties  to  be  married 
as  shall  dwell  in  such  extra-parochial  place  shall  be  pid)lished  in 
manner  aforesaid  in  some  parish  next  adjoining  to  such  extra- 
parochial  place. 

6.  And  in  cases  where  the  banns  shall  have  been  published  in  Certiflcate of ^ 
different  places,  the  officiating  minister  at  either  of  the  said  places  ^" 

shall,  on  the  request  of  both  or  either  of  the  parties  whose  banns 
^hall  have  been  published  as  aforesaid,  give  to  the  party  requiring 
the  same  a  certificate  of  the  banns  having  been  duly  published  in 
the  ])lace  of  which  he  is  an  officiating  minister  ;  and  on  the  pro- 
duction of  such  certificate  to  the  officiating  minister  of  the  other 
place  where  the  banns  weie  published,  or  of  such  certificates  to 
any  other  such  minister  as  aforesaid  in  the  parish  or  extra-parocliial 
place  to  which  one  of  the  parties  shall  belong,  it  shall  be  lawful 
for  such  minister  where  the  banns  were  published,  on  receiving- 
such  certificate  from  such  other  minister  Avhere  the  banns  a\  ere 
published,  or  for  such  minister  as  aforesaid,  to  Avhom  the  certifi- 
cates of  such  ministers  of  both  places  where  the  banns  were 
published  [shall  be  produced],  on  receipt  of  such  certificate  or 
certificates  (as  the  case  may  he),  to  solemnize  matrimony  betAveen 
the  said  parties  according  to  such  form  and  ceremony  as  shall  be 
in  use  or  be  adopted  by  the  persuasion  to  Avliich  the  minister 
solemnizing  such  marriage  shall  belong. 

7.  Provided  that  Avhenever  the  form  and  ceremony  used  shall  be  Declaration  by 
■other  than  that  of  the  United  Church  of  England  and  Ireland  (^) 

each  of  the  parties  shall  in  some  pai't  of  the  ceremony  make  the 
following  declaration  : 

"  I  do  solemnly  declare  that  I  know  not  of  any  laAvful  im])edi- 
ment  why  I,  A.  B.,  may  not  be  joined  in  matrimony  to  C  D. 
here  present." 

And  each  of  the  parties  shall  say  to  the  other — 

"  T  call  upon  these  ])ersons  here  present  to  Avitness  that  I,  A. 
B.,  do  take  thee,  C  D,,  to  be  my  lawful  wedded  wife  (or 
husband)." 

(')  Or  the  Dutch  Reformed  Church  (O.  in  C,  3  April   iO). 

8.  And  it  is  hereby  further  ordered,  that  no  minister  shall  be  Notice  of 
■obliged  to  publish  banns  between  any  persons  whomsoever,  unless  abode  of 
the  ])ei'sons  to  be  married  shall,  two  days  at  least  before  the  time  P''^^'^^^''- 
required  for  the  first  pubhcation  of  such  banns  respectively, deliver, 

or  cause  to  be  delivered,  to  such  minister,  a  notice  of  their  true 


O.  in  C.—-AS. 


Period  within 
which 

marriage  to  he 
solemnized. 


MaiTiage  of 
minoiu 


Special 
licences. 


Marriage 
oflQcei-s.  ap- 
pointment. 


christian  and  other  names  and  siu-names,  and  a  description  of  their 
place  or  respective  places  of  abode  in  snch  parish  or  extra-parochial 
place  as  aforesaid,  and  of  the  time  diu-ing  Avhich  they  have  dwelt 
in  snch  place  or  places. 

9.  And  that  it  shall  not  be  lawfnl  for  any  minister  to  solemnize 
any  marriage  after  three  calendar  months  from  the  last  publication 
of  banns  of  such  marriage  ;  and  in  all  cases  where  three  calendar 
months  shall  have  elapsed  Avithout  the  marriage  having  been 
solemnized,  the  publication  of  such  banns  shall  be  void:  and 
before  the  said  parties  can  be  married  by  banns,  it  shall  be  necess- 
ary to  repidjlish  the  banns  anew  in  manner  and  form  aforesaid. 
as  if  no  banns  had  ever  been  published  between  them. 

10.  And  be  it  further  enacted,  that  no  such  minister  as  afore- 
said who  shall  solemnize  any  marriage  after  due  publication  of 
banns  as  aforesaid,  between  persons,  both  or  one  of  whom  (not 
being  a  widow  or  widower)  shall  at  the  time  of  such  marriage  be 
under  legal  age  (^),  shall  be  answerable  or  responsilde,  or  liable  to 
any  pain,  penalty,  or  proceeding,  for  having  solemnized  such 
marriage  Avithoutthe  consent  of  the  parents  or  guardians,  or  other 
person  (if  any)  whose  consent  is  required  by  law,  unless  such 
parents  or  guardians,  or  other  person,  or  one  of  them,  shall  for- 
bid the  marriage,  and  give  notice  thereof  to  such  minister  before 
he  has  solemnised  the  same  ;  and  in  case  such  marriage  shall  be 
forbidden  as  aforesaid,  and  such  notice  shall  be  given  as  aforesaid^ 
the  publication  of  the  banns  for  such  marriage  shall  be  absolutely 
void.  {') 

(')  i.e.  Twenty-one.     (Ord.  r)2-'2<J). 

(-)  The  Father-in-law  is  presumed  to  have  had  notice  :  and  if  he  fails  to 
object  before  the  marriage  is  contracted,  it  will  not  be  set  aside.  (I.  r.  M.  10,. 
J.  821,  Do  Villiers  C.  J.) 

11.  And  it  is  hereby  further  ordered  that  where  by  any  law  in 
force  or  which  may  hereafter  be  in  force  in  any  of  the  colonies  to 
which  this  order  applies  by  which  licences  (')  for  marriage  without 
the  i)ublication  of  banns  may  be  granted  or  issued  in  any  such 
colony  by  the  governor  thereof,  or  any  other  civil  authority  there- 
in, it  shall  be  lawful  for  the  parties  intending  marriage,  or  either 
of  them,  to  require  that  such  licence  shall  authorise  the  solemniza- 
tion of  the  marriage  in  respect  of  Avhich  such  licence  is  applied  for, 
in  any  ])hice  ■\\heie  and  by  any  minister  by  whom  sucli  marriage 
coidd  have  been  solemnized  by  virtue  of  this  act,  if  banns  thereof 
had  been  published  as  aforesaid.  (-) 

(')  See  Act  9,  1882. 

(-)  A  fee  of  .C5  is  paj-able  for  a  special  licence.  The  licence  authorizes  the 
marriage  at  any  place  within  the  Colony.     (Act  9,  1882.) 

12.  (')  And  whereas  it  may  happen  that  in  some  of  the  colonies 
to  which  this  order  api)lies,  or  in  some  parts  thereof  respectively, 
there  may  not  be  any  such  minister  as  aforesaid,  or  not  a  sufficient 

(')  See  Act  Ki,  1860,  Sees.  1,  .S,  and  4. 


number    of    such    ministers    to    att'ord    convenient    facilities    for    o. inc.— 38. 
marriage,  and  it  is  expedient  to  provide  for  such  cases  : 

It  is,  therefore,  further  ordered,  that  in  every  such  case,  aud 
■whenever the  same  shall  happen  in  anv  of  the  said  colonies, it  shall 
be  lawful  for  the  governor  of  j-uch  colony  to  appoint,  by  writing 
imder  his  hand  and  official  seal,  one  or  more  such  tit  and  proper 
person  or  persons  as  he  shall  from  time  to  time  deem  necessary  oi- 
expedient,  to  be  called  the  marriage  officer,  to  solemnize  marriages 
within  such  part  or  parts  of  the  colony  in  which  such  appointnrrent 
shall  be  made,  as  the  governor  shall  from  time  to  time  direct :  and 
it  shall  be  lawful  for  the  governor  at  any  time  and  from  time  to 
time  H)  revoke  and  cancel  any  such  appointment  or  appointments, 
and  to  alter,  vary,  enlarge  or  contract  the  district  or  districts  in 
which  asy  person  so  appointed  shall  have  power  or  jurisdiction  to 
celebrate  marriage  for  any  cause  Avhich  to  him  shall  seem  meet ; 
and  every  such  appointment  shall  specify  the  part  or  district 
within  which  the  person  thereby  a])pointed  shall  have  power  and 
jurisdiction  to  celebrate  marriage. 

13.  Ar  d  until  some  law  shall  be  made,  passed,  allowed  and  pro-  Marriage  be- 
mulgated  for  regulating  marriages  by  persons  so  ap,  ointed,  it  shall  offlce™^'"'^^^ 
be  lawful  for  the  governor,  and  he  is  hereby  required  to  direct,  de- 
clare, and  promulgate  the  manner  hj  which  the  intention  of  parties 

to  marry  before  any  such  marriage  officer  shall  be   made  public. 

14.  Provided  always,  that  it  shall  not  be  lawful  for  any  such  Marriage  of 
]narriage  officer  to  solemnize  marriage  between  persons,  one  or  both  "^""r!  ^^^°^'^ 
of  whom  shall  be  under  lawful  age  (unless  in  the  case  of  a  widow 

or  widower),  after  such  mai-riage  shall  be  foi'bidde  i,  and  notice 
thereof  given  to  him  by  any  person  having  law^ful  authoritv  to 
forbid  the  same. 

15.  J^rovided  always,  that  in  every  marriage  before  any  such  Detiaration  by 
mai-i-iage  officer  not  celebrated  according  to  the  form  of  the  United  ^"''^'®^- 
Church  of  England  and  Ireland  (^j  the  parties  shall  in  some  part 

of  the  ceremony  respecti\ely  make  the  declarations  hereinbefore 
set  forth,  as  ni  the  case  of  marriage  by  any  such  ministei-  as 
aforesaid.  O  Or  Dutch  Reformed  Church.     (0.  in  C.  140.) 

16.  Provided  also,  that  every  such  minister  as  aforesaid  may  Marriage 
nevertheless  ]ml)Iish  ])anns  and  celebrate  marriage  under  and  by  orciinkte  with 
virtue  of  this  order  in  any  part  or  district  within  which  any  such  ™"'*f«i- 
marriage  officer  shall  have  power  or  jurisdiction  to  celebrate  mar- 
riage,  as  fully   as   if   no    such    marriage    officei-   had  ever  been 
apj)ointed. 

17.  (')  And  whereas  it  may  happen  that  the  parents  or  parent,  Ciiaihueot 
guardians  or  guardian,  of  one  or  both  of  the  parties  to  be  married,  parent:^  or 
may  be  non  compos  mentis,  or  absent  from   the  colony,  or  other- !:^^,jYofcbief'^' 
wise  incapable  in  law  or  in  fact  of  consenting,  or  may  be  induced  J"^tice 

11  1    •  ^      ,  • ,  1  1     1  1    1  •        1  1     •  nec■e-^^arv. 

unreasonably  aud  improperly  to  withno'.d  his.   her,  or  their  con- 

-sent  to  a  proper  marriage,  or  may  b^  dead  ; 

(')  The  po\ver.s  hereby  conferred  may  ba  exercised  by  the  Chief  Justice, 
Judge  Presidents  or  Senior  Judges  (Sec'don  .">•>  of  Act  35— "'.tii). 

C 


o.  inC.  'ax.  It  is,  therefore,  hereby  ordered,  that  in  case  anj  such  parent 
or  guardian  whose  consent  is  necessary  to  a  marriage,  shall  be  non 
com >  OS  itinif/.s,  or  absent  from  the  colony,  or  otherwise  incapable 
as  aforesaid  of  consenting,  or  shall  withhold  his,  her,  or  their  con- 
sent to  any  marriage,  or  ifi  case  there  shall  te  no  one  capable  of 
consenting,  it  shall  be  lawful  for  any  person  desirous  of  marriage, 
to  whos(;  marriage  such  consent  is  necessary,  but  cannot  be  given, 
or  is  withheld,  to  apply  by  petition  to  the  chief  civil  judge,  or 
person  officiating  as  such  for  the  time  l)eing,  of  the  colony,  who 
is  hereby  empowered  to  proceed  upon  siich  petition  in  a  summary 
Avay  ;  and  in  case  the  marriage  proposed  shall  upon  examination 
appear  to  him  to  be  proper,  the  said  chief  civil  judge,  or  person 
officiating  as  such,  shall  judicially  declare  by  his  order,  in  writin  r, 
that  such  marriage  is  proper  and  may  be  solemnized  forthwith  ; 
and  every  marriage  duly  solemnized  in  pursuance  or  render  the 
authority  or  direction  of  such  order  shall  be  as  good,  valid,  and 
effectual  to  all  intents  and  purposes  whatsoever,  as  if  such  consent 
as  aforesaid  had  been  duly  given  thereto.  (^) 

(')  The  Chief  Justice  has  held  that  the  result  of  want  of  consent  is  that  tlie 
marriage  may  be  rendered  invalid  at  the  suit  of  the  parents  or  guardians,  but 
that  consent  subsequent  to  the  marriage  is  effectual  :  that  marriage  after  banns 
or  notice  to  the  Resident  Magistrate,  without  objection  by  the  parents  or 
guardians  is  valid  :  but  that  marriage  by  special  licence  without  notice  to 
parents  or  guardians  may  be  set  aside  (I.  r.  M..  10!),  31 S). 

After  solemn-  18.  And  it  is  hereby  further  ordered,  that  after  the  solemniza- 
matt'ers^need"  tion  of  any  marriage  under  or  by  virtue  of  this  act,  it  shall  not  b? 
not  be  proved,  ^eccssary  in  support  of  such  marriage,  or  in  any  action,  suit,  or 
proceeding,  when  the  same  may  come  into  question,  to  give  any 
proof  of  the  actual  dwelling  of  the  parties  married,  or  of  either  of 
them,  before  the  marriage,  or  that  the  banns  were  published,  or 
that  the  marriage  was  solemnized  in  the  place  and  by  a  person 
where  and  by  whom  the  same  ought  to  have  !)een  j)ublished  and 
solemnized  res[)ectively,  nor  shall  any  evidence  be  received  to 
prove  the  contrary.  (^) 

(')  In  S.  V.  S.  (B.  '7r>,  24)  it  was  held  that  the  non-qualification  of  the  person 
celebrating  the  marriage  did  not  affect  its  validity. 

Xo  action  to  19'  And  it  is  hereby  further  ordered  that  in  no  case  whatsoever 

enforce  shall  any  suit  or  proceedino-  be  had   in  any  court  or  before  anv 

jurisdiction  whatsoever,  to  compel  the  celel)ration  of  any  marriage 
by  reason  of  any  promise  or  marriage-contract  entered  into,  or  hy 
reason  of  seduction  or  of  any  cause  whatsoever,  which  shall  arise 
after  the  taking  effect  of  this  order,  any  law  or  usage  to  the 
contrary  notwithstanding  : 

r)am;i,!,'e^  20.  Provided,    always,    that    nothing    herein    contained    shall 

breach  ot  prevent   any   person    aggrieved   irom    suing    tor,  or    recovering, 

r«\'™eTini'i'.'        damages  in  any  court  or  by  any  proceeding  wherein  and  whereby 

damages   may  be  lawfully  recovered  for  breach   of  promise   of 

marriage,  or  for  seduction,  or  other  cause  as  aforesaid. 


21.  And  in  order  to  preserve  evidence  of  marriag-es,  and  to  O-  in  c— '38. 
make  the  proof  thereof  certain  and  easy,  and  for  the  direction  of  Hours  for 
such  ministers  and  marriage  officers  as  aforesaid  in  the  regis-  '^'""'^^®- 
tration  thereof,  it  is  hereby  further  ordered,  that  from  and  after 
the  passing  and  takinir  effect  of  this  order,  all  marriages  (except 
marriages  by  special  licence  to  marry  at  any  time  and  place  where 
such  special  licences  can  be  lawfully  granted),  shall  be  solemnized 
with  open  doors,  between  the  hours  of  (eiglitj  in  the  forenoon, 
and  (four)  in  the  afternoon,  in  the  presence  of  two  or  more 
credible  witnesses,  besides  the  minister  or  marriage  officer  who 
shall  solemnize  the  same  ;  and  that  immediately  after  the  Register  of 
solemnization  of  every  marriage,  the  entry  thereof  shall  be  made  marriages. 
in  a  marriage-rei.nster  book,  to  be  kept  for  that  piu'pose,  by  some 
such  minister  or  marriage  officer  as  aforesaid,  or  in  some  safe 
custorly,  for  the  place  in  which  marriages  may  be  solen.nized  ; 
and  in  every  such  en'ry  in  every  such  register  it  shall  be  ex- 
pressed that  the  marriage  was  had  by  banns  or  licence  ;  and  if 
both  or  either  of  the  parties  married  by  licence  be  under  age, 
and  not  a  widow  or  Avidower,  that  it  was  had  with  the  consent 
of  the  parents  or  guardims,  or  other  person  or  persons  having 
lawful  authority  to  withhold  consent  to  the  marriage,  or  after 
such  order  of  the  chief  civil  judge,  or  other  person  officiating 
as  such  as  aforesaid  ;  and  shall  be  signed  by  the  minister  or 
marriage-officer,  as  the  case  may  be,  with  his  proper  addition, 
and  by  the  parties  married,  and  shall  bj  attested  by  such  two 
witnp.-ses  ;  and  every  such  entry  shall  be  in  the  form  or  to  the 
effect  of  the  following  specimen  :  — 

ORIGINAL    REGISTER. 


1838.      Marriiufcs    solemnized    at    George     I'oicn,    in   the    ParisJi 


of 


in  the  County  of 


1838. 


When   I  Names 

married,    and  Surnames 


Ages. 


Condition. 


1  ]  1st  Aug.     John  Williams       Full    :  Bachelor 
18:!8.     i  j     Age.   i 

Lucy  Cliambers  i  Minor  I  Spinster 


Rank  or 
Profession, 


Carjienter 


::  o  oj 
■jag 


After 
Banns 
or  Li- 
cence. 


After 
Banns. 


Consent,  by 

whom  given, 

or  Judge's 

Order. 


Heniy  Cham- 
bers, Father. 


Married,  in  the  fFeslci/an  Chajyel,  at  George  Town  aforesaid,  after 
Banns,  by  me,  A.  B.,  H^esleyan  Minister. 

This  Marriaye  was  solemnized  between 

f  John    milinms,      \        r    .a  ,-  f  <^-  ^• 

'''>       [  Lucy  Chambers,   \      ^''  '^'  P''''"''  '^  ''''     {  E.  F. 

C  2 
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o.  in  c— 38.  and  of  evei-y  such  entry,  at  the  same  time,  before  the  parties 
depart,  shall  then  and  there  be  made  in  a  se])arate  ])iece  of  paper, 
])arc'hment,  or  vellum,  a  duplicate  original  register,  in  which  the 
same  matt*^r  shall  be  entered  and  signed,  and  attested  by  the  same 
parties  in  manner  or  to  the  effect  of  the  following  ^pecimen  : 

DUPLICATE    OKIGINA].    REGISTER. 

1838.      MarriiKjcs    solemnized    at    Georije     Toirn^    in    the    Parish 
of in   the    Coanti/  of ,    lb.")S. 


-^ 


0) 


-.-  o  g.S  ■   After  j   Consent,  by 

€      When  -ind  ~  \"P  Con-  Ranker       S-^^  Banns  ,  whom  jjiven, 

•^   married.         w,,,'.„.,,„„^.  '  "  '         dition.      Profession,    -a  i- 2  i      or  or  .TudKe".s  • 

/•-?'-'  !i.if'pTii-(>         order. 


Marricil .  in  the  Jl  esh'i/an  (Jhapel,  at  Georf/e  Totc/i  (tjoresait/,  after 

Banns,  hy  ntc^  A.  / '.,  Wesleyan  Minister. 

This  Marrinijc  iras  soh-ninized  betirce/t 

I     John    fni/iao.s,      \      .     ,,  ,.  )       C.   D. 

vs.    -[      y  /'I        7  )      "I  tile  nrrser.ee  ot    lis.      \-       r.     ,. 

'     (     J.iieii  (  haniliers,   j  '  ■'  \      r..  b . 

Kxanrined   nvtit    the  original  R'?<jister^  hij    ///c,   and  fiunid  to   Ite- 

eorrect.      A.  B. 

which  said  duplicate  original  register  shall  be  left   in  the  hands 

of  the  miinster  or  marriage  ofhcer  by  Avhom  the  marriage  was 

solemnized  ;    and    everv  such    duplicate    original    register    shall. 

within  (me  calendar  month  from  the  date  thereof,  be  transmitted 

to  the  Colonial  Secretary  of  the  Colony,  if  there  be  one,  and  all 

such  duplicates  shall  be  filed  and  safely  preserved  by  him  in  his 

office;  and  evei'v   such    original    register,  and    also   every  copy 

thei'cof,   (certified    under   the   hand   of   the   minister  or  marriage 

officer,  who  for  the  time  being  shall  have  the  lawful  custody  of 

the  origiTial,  to  be  a  true  copy,  and  every  such  duplicate  original 

registei",  and  also  every  copy  thereof,  cerlified  under  the  hand  of 

such   Colonial  Secretary  to  be  a  true  copy,  shall  res]K'ctively  be 

good  evidence  of  the  facts  therein  recorded,  in  pursuance  of  this 

order,  in  and  before  all  courts  and  proceedings   whatsoever,  in 

which  it  shall  be  necessary  to  give  evidence  of  the  marriage  to 

which  the  same  shall  I'clate  ('). 

(')  Srr  Matomela  /•.  Matomela,  2  E.D.  12  (^))roof  of  marriage-- document arv^ 
Hodses  r.  H.  B.,  'i\\h  21)7.  do. 

Priukett  r.  P.  B..  "(JS.  25,  do. 

Rykio  r.  R.  B..  "6K,  114.  do. 

Lee  r.  L.  7  H.  C.  (r..  2SS  do. 

A  marriage  may  however  Ije  proved  in  a  Court  of  Justice  by  c.ij..  evidence  of  2."> 
vears  living  together  (T.  B.  S.  /•.  Du  Preez.  5  J..  2iVS)  or  of  general  repate  conple<l 
With  cohabitation  (H.  r.  H..  1  M..  281). 
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Tl.  And  it  is  hereby  further  ordered,  that  it  shall  be  lawful  o. inO-'SS. 
for  all  persons  at  all  reasonable  times  in  the  day  (except  Sundays),  Searches  in 
to  seareli  the  original  register  book,  and  also  the  file  of  duplicate  *'^"'  ®'' 
original  I'egisters,  in  the  presence  of  the  person  for  the  time  ])eing 
having  the  care  of  the  same  respectively,  or  his  deputy,  and  to 
haye  a  true  copy  or  true  copies  of  any  entries  or  entry  therein,  or 
fill  d  as  aforesaid,  certified  under  the  hand  of  the  minister,  marriage 
officer  or  officer  for  the  time  being  respectively,  having  the  custody 
of  the  original  or  duplicate  original  register  as  aforesaid  (as  the 
case  may  l)ej.  wliich  true  copies  or  copy  such  minister,  marriage 
officer,  or  (  olonial  Secretary  is  hereby  required  to  make,  examine, 
and  certify  under  his  hand  to  be  a  true  copy,  in  the  form  of  the 
duplicate  original  register,  except  that  the  same  shall  be  headed 
"certified  coj^y  (or  copies)  of  original  (or  duplicate  original) 
marriage  register"  (as  the  case  may  be),  and  shall  be  dated  on 
the  day,  month,  and  year,  when  the  same  shall  be  delivered. 

23.  And  it  is  hereby  further  ordered,  that  in  order  to  meet  Fees  Payable, 
the  expense  and  as  a  lenumeration  for  the  trouble  occasioned  by 
the  performance  of  anv  duty  under  this  order,  the  following  fees 
shall  be  demandable  and  payable  before  the  performance  of  the 
duty  to  which  the  same  respectively  relate,  that  is  to  say  : — 

For  solemnizing  and  registering  a  marriage,  and  transmitting 
the  duplicate  original  to  the  Colonial   Secretary,  four 
shiUiuf/s. 
For  every  general  search  not  directed  to  any  particular  entry, 

four  iiliUlitu/s. 
F()]-  eveiy  search  for  a  particular  entry,  tiro  s/iil/i/if/s. 
For  every  search  for  two  or  more  particular  entries,  and  not 

exceeding  fovu*  entries,  o/ie  sh/ll/uf/  each. 
.For    everv    search    for    any    mnTi])er    of    particidar    entries 

exceeding  four,  _/<*///•  s/u'//i/if/ti. 
For  every  such  certified  copy  as  aforesaid,  tiro  sIuIHikj.,. 
•24,  l-*rovided    ahvays    that    nothing    herein    contained    sliall  Customary  fees 
prevent  any  clergyman  of  the  established  Church  of  England  and  Clergy. 
Ireland  from  receiving  for  any  duty  performed  by  him  under  this 
order,  such  fees  or  payments  as  have  heretofore  been  custouiaril}- 
paid  to  such  clergyman,  according  to  the  rules  of  the  said  church, 
for  the  performance  of  such  diities  respectively. 

25.  Provided  always,  that  nothing  in  this  order  contained,  shall  pgfiQ^' *ubric 
autliorize    or    require  any  clergyman  of   the  established  church 
aforesaid,  to    solemnize    marriage  in   anv  other  manner  than  is 
prescribed  by  the  rubric. 

26.  Provided  also,  that  it  shall  be  lawful  for  the  Governor  to  Remuneration 

,  1        .  ,  ' .  ni  £  •  T     ^  •  1    o^  marriage 

authorize    such    marriage    oihcers   as   aioresaid   to   receive   sucli  officers. 
further  or  other  remuneration  as  he  shall  from  time  to  time  think 
the  nature  of  their  duties  shall  reasonably  require. 

27.  And  it  is  hereby  further  ordsred,  that  if  any  person  shall  injuiy  to 
unlawfully  and  maliciously  erase,  obliterate,  or  destroy,  or  cause 
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o.  in  c— 38.  or  procure  to  be  erased,  obliterate  d,  or  destroyed,  any  such  original 
register  or  duplicate  original  register  as  aforesaid,  sucb  person 
shall  be  deemed  guilty  of  a  misdemeanour  (^),  and, on  beingduly  con- 
victed thereof,  shall  be  liable  to  be  imprisoned  in  the  commongaol  in 
the  jurisdiction  in  which  he  shall  be  tried  and  convicted  thereof,  for 
any  term  not  less  than  three,  nor  exceeding  twelve  calendar  montt  s. 
(')  To  be  read  as  meaning  "offence.'' 
28.  And  if  any  person  shall  unlawfully  and  wilfully  forge  or 
alter,  or  falsely  make,  or  cause  or  procure  or  perni't  to  be  forged 
or  altered,  or  falsely  made,  any  such  original  register,  or  duplicate 
'original  register,  or  any  cei'tified  copy  thereof  respectively,  or 
shall  knowingly  and  wilfully  deliver,  offer,  alter,  or  put  off  any 
such  forged,  false,  or  altered  copy,  he  shall  be  liable  for  such  his 
offenc  !,  oti  conviction  thereof,  to  be  imprisoned  in  such  gaol  as 
aforesaid,  for  any  term  not  exceeding  eighteen  months,  nor  less 
than  six  months. 

'29.  And  it  is  hereby  further  ordered,  tliat  it  shall  and  may 
be  lawful  for  the  respective  local  legislatures  of  the  said  Colonies 
of  British  (iuiana,  Trinidad,  St.  Lucia,  Cape  of  Good  Hope,  and 
Mauritius,  by  any  ordinance  to  be  by  them  for  that  purpose  made, 
to  pro\  ide  for  the  better  adaptation  of  this  present  order  to  the 
local  circumstances  of  such  colonies  respectively  :  provided  that 
such  ordinance  be  not  in  contradiction  or  repugnant  to  any  of  the 
provisions  of  this  order,  and  that  all  such  ordinances  be  made, 
confirmed,  or  disallowed,  as  the  case  may  be,  in  the  manner  and 
according  to  the  rules  provided  by  law  in  leference  to  any  other 
ordinances  of  the  said  respective  local  legislatures. 

30.  And  whereas,  since  the  abolition  of  slavery  in  the  liritish 
colonies,  plantations,  and  possessions  abroad,  doubts  have  arisen 
and  exist  as  to  the  validity  of  certain  marriages  contracted  and 
solemnized  previous  to  the  abolition  of  slavery  in  the  said  colonies, 
plantations,  and  possessions,  between  slaves,  and  between  parties 
one  of  whom  was  a  slave,  and  also  in  some  cases  between  free 
persons  of  ( oloui-,  and  since  the  abolition  of  slavery,  between 
apprentices  and  other  persons  of  free  condition,  by  ministers  of 
the  Christian  religion  other  than  clergymen  of  the  United  Church 
of  England  and  Ireland,  and  it  is  expedient  and  necessary  that  all 
such  dou])ts  shoidd  be  removed,  and  such  marriages  and  reputed 
marriages  should  be  ascerLained  and  coufirmcd,  and  that  all 
persons  who  may  have  solenuiizcd  any  such  marriages  or  re])uted 
marriages,  or  who  have  in  any  manner  assisted  thereat,  should  be 
indemnified  from  and  against  all  pains,  penalties,  forfeitures,  and 
proceedings,  to  which  such  ])ers()ns,  or  any  of  them,  may  be  liable 
therefor. 

31.  It  is  therefore  further  ordered,  that  all  marriages  whicli  at 
any  time  before  the  taking  effect  of  this  order  shall  have  l)eeu 
solemnized  in  any  of  the  colonies  to  which  this  order  applies,  by 
or  before  any  such  ministers  of  the  Christian  religion  as  aforesaid, 
shall  be  and  the  same  aie  hereby  declared  to  be  and  to  have  been 
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from  the  time  of  the  solomuization  thereof,  respectively  good,  o. inc.— '38. 
vaHd,  and  effectual  to  all  intents  and  pin-poses  whatsoever,  any 
laAv  or  nsage  to  the  contrary  thereof  in  any  wise  notwithstanding  ; 
and  all  pains,  penalties,  foifeitures,  and  ])roeeedings  of  whatsoever 
kind  or  description  wliich  any  such  Christian  minister  may  have 
incurred  or  become  liable  to  before  the  taking  effect  of  this  order, 
by  reason  of  his  having  solemnized  or  assisted  at  any  marriage 
whatsoever,  or  in  any  wise  in  relation  thereto,  is  and  are  hereby 
remitted,  released,  repealed,  and  made  void. 

32.  And  whereas,  in  the  colonies  in  which  marriages  have  been  Eegisteied 
celebrated  as  aforesaid,  registers  thereof  have  been  duly  made  and  sSdJ^doubtfui 
kept  by  such  ministers  as  aforesaid  who  officiated  thereat,  it  is  marriages. 
therefore  further  ordered  that  all  such  registers,  and  all  copies 

thereof  respectively  certified  under  the  hand  of  the  person  for  the 

time  being  having  the  lawful  care  of  the  same  to  be  true  copies, 

shall  be,  and  are  hereby  declared   to  be,  good  evidence  of   such 

marriages  as  afoi-esaid  respectively,  as  fully  as  if  such  registers 

had  been  made  and  kept,  and  such  certified  copies  had  been  made 

respectively  by  persons  appointed  by  law  to  make  and  keep  the 

same,  and  shall  be  received  in  evidence  in  all  courts  and  before  all  , 

judges  and  magisti-ates. 

33.  And  it  is  herel)y  further  ordered,  that  the  better  to  preserve  Record  of  such 
evidence  of  marriages  so  registered,  and  to  facilitate  the  proof  ^^^^  ^^^' 
thereof,  every  person  in  whose  custody  a'-y  register  lawfully  is  or 

shall  be  at  the  time,  shall  within  six  months  after  the  promulga- 
tion of  this  order,  to  which  the  same  extends,  respectively  make, 
or  cause  to  be  made,  a  fair  and  correct  copy  of  every  such  register 
and  of  every  entry  therein  contained,  and  it  shall  be  lawful  for 
any  such  Christian  minister  as  aforesaid  to  examine,  verify,  and 
correct  (if  and  wliei-e  found  incorrect)  by  the  original,  any  such 
<;opy  of  a  register  kept  by  the  persuasion  to  which  he  belongs,  and 
to  take  the  same  before  any  magistrate,  and  make  and  sign  the 
following  declaration,  wliicli  any  magistrate  to  whom  the  same 
shall  be  tendered  is  hereby  authorized  and  re({uired  to  I'eceive 
and  to  certify,  in  manner  following,  that  is  to  say  : — 

I,  A.  B.  (describe  the  persuasion  to  which  he  belongs),  do 
hereby  solemnly,  sincerely,  and  truly  declare,  that  T  have  carefully 
examined  this  copy,  beginning  the  day  of 

(month  and  year),  and  ending  on  the  day  of  (month 

and  year),  and  containing  pages  and 

entries  ol  marriage,  with  the  original  register,  and  I  believe  the 
same  to  be  throughcut  a  true  and  faithful  copy  of  the  original 
register,  of  \\liicli  it  pur})orts  to  be  a  copv. 

(Signed)         AB. 

The  said  A.  V>.  appeared  this  day  of  before 

me,  C  D.,  one  of  Her  Majesty's  .7 ustices  of  the  Peace  in  and 
for  and  made  and  signed  the  al)ove  declaration  in 

my  ])r<'sence. 

(Signed)  CD. 
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Which  declaration  and  magistrate's  certificate  thereof  shall  he 
entered  and  signed  at  the  end  of  the  copj  to  which  it  relates,  and 
the  copy  shall  be  then  securely  sealed  up,  and  forthwith  sent  to 
the  Colonial  Secretary  as  aforesaid,  to  be  by  him  kept  with  the 
registers  of  marriages  in  his  office,  where  the  same  may  be 
searched,  and  eveiy  copy  of  any  entry  therein  certified  under  his 
hand  to  ])e  a  true  copy,  shall  be  of  the  same  force  and  effect  as 
any  certified  copy  whatsoever  made  by  him  is,  or  can  be,  and 
Avhich  certified  copies  he  is  hereby  required  to  make,  and  may 
receive  ]iayment  for,  as  in  other  cases. 

84.  And  if  any  such  minister  as  aforesaid  shall  v.iifuUy  make 
and  [■i<):n  any  such  declaration,  knowing  the  same  to  be  false,  he 
shall  be  lial)]e  to  the  pains  and  penalties  to  which  persons  guilty 
of  Axilfiil  and  corrupt  peijnry  arc  liable. 

35.  And  ATliereas,  in  consequence  of  imperfect  instruction  in 
the  Christian  religion,  and  from  other  causes,  many  maiiiages  dr 
facto  have  taken  place  between  persons,  one  or  both  of  whom  were 
in  the  condition  of  slavery,  but  Avhich  marriages  de  facto  have 
never  been  santioned  by  any  public  ceremony  or  formally 
registered,  and  in  many  such  cases  the  parties  have  had  offspring 
of  such  lastmentioned  marriages  ;  and  it  is  ex])edient  that  provision 
shoidd  be  forthwith  made,  for  enabling  such  persons  to  confer 
upon  theii'  children  the  benefit  of  children  born  in  lawful  w  edlnck ; 

36.  It  is  therefore  further  ordered,  that  it  shall  be  lawful  for 
all  persons,  having  contracted  marriage  as  last  aforesaid,  at  any 
time  Avithin  one  year  after  the  coming  into  operation  of  this  order, 
duly  to  solemnize  the  marriage  ceremony  before  any  clergyman  of 
the  established  clnnx-h,  or  in  anv  other  manner  authc  rized  by  this 
order  :  and  every  person  so  recognizing  a  jjrevious  marriage  de 
facto,  sluill  at  the  same  time  make  and  sign  the  following  declara- 
tion, which  shall  also  be  attested  by  the  witnesses  present,  and 
signed  by  the  minister  or  marriage  officer  before  whom  the 
ceremony  is  performed. 

We,  A.  B.  and  C.  D.,  ih)  hereby  solenuily,  sincerely,  and  ti  iily 
declare,  that  on  the  day  of  in  the  year  or 

thereabout,  at  we,  the  said  A.  B.  and  C.  D.,  inter- 

mairied  Avith  each  other,  and  that  we  have  had  issue  of  the  said 
marriage  children  and  no  more,  namelv  : — (here  state 

the  names  and  ages  of  the  children,  and  if  any  be  d(  ad,  state  the 
fact). 

(Signed)  A.  B. 

X.  V.  ^  C.  D. 

37.  And  such  inarriaue  ceremony  shall  have  relation  back  to 
the  time  of  the  nianiage  dc  facto,  and  all  such  children  shall  be 
deemed  and  taken  to  have  been  born  in  holy  Avedlock,  and  shall 
possess  and  enjoy  all  the  rights,  piiA'ilegcs,  and  advantages  of 
])ersonsborn  in  laAvi'ul  Avedlock  :  and  to  preserve  evidence  thereof, 
a  duplicate  original  declaration  shall  then  and  there  before  the 
parties  depart,  be  made,  signed,  and  attested  in  the  same  manner, 
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ap.d  the  orio-inal  declaration  shall  be  ap])ende(l  tf)  aiil  ke]»t  witii  o. inC.-'38, 
the  original  i-egister,  and  the  duplicate  original  declaration  shall 
he  a})pended  to,  sent  and  kept  with  the  duplicate  original  register, 
and  shall  for  all  purposes  of  evidence  be  deemed  part  thereof 
respectively  :  provided  always,  and  it  is  hereby  declared,  that  such 
lastmentioned  ceremony  and  declaration  may  be  performed  and 
made  without  the  previous  publication  of  banns  or  a  licence. 

38.  And  it  is  hereby  further  ordered  that  where,  in  any  colony  Translation  of 
to  whicli  this  order  applies,  any  other  language  than  English  shall 
be  commonly  used,  the  governor  shall  canse  a  true  and  faithful 
translation  of  this  order,  and  particularly  of  the  several  forms  and 
declarations  herein  contained,  to  be  made,  expressing  the  true 
intent  and  meaning  thereof ;  and  such  translation,  when  promul- 
gated by  the  governor,  may  be  lawfully  used  by  all  persons  speak- 
ing sucn  language  ;  and  everything  done  under  this  order  by 
means  of  such  translation  shall  be  as  valid  and  eflf'ectual,  to  all 
intents  and  ]MU'poses  Avhatsoever,  as  if  the  same  had  been  done  in 
the  original  language  of  this  order,  any  law  or  custom  to  the  con- 
trary notwithstanding. 

,S9.  And  it  is  hereby  further  ordered,  that  the  word  "  go\'ernor"  intei-pretation. 
in  this  order  shall  l)e  taken  to  mean  the  governor  or  other  officer 
lawfidly  administering  the  government  of  such  colony,  and  the  word 
"  parish,"  in  colonies  divided  into  parishes,  shall  be  taken  in  its 
ordinary  sense,  and  in  colonies  not  divided  into  parishes  shall  be 
taken  to  mean  such  other  districts  or  divisions  as  for  civil  ]MU'[)0ses 
are  er^uivalent  to  parishes  ;  and  the  term  "  extra-parochial  place" 
shall  l)e  taken  to  mean  any  place  not  included  in  any  such  parish, 
distri(!t,  or  division  ;  and  if  in  any  case  there  be  no  such  district 
or  division,  or  if  it  he  uncertain  to  Avhat  kind  of  district  or  division 
the  word  "parish"  is  hereby  intended  to  apply,  the  same  shall  be 
determined  and  officially  declared  by  the  governor. 

40.  And  it  is  further  ordered,  that  this  order  shall  take  ett'ect  Operation. 
and  come  into  o])eration  in   the   Colony  of  Mauritius  on  the  fiist 

day  of  February,  one  thousand  eight  hundred  and  thiity-nine  ; 
in  the  Colony  of  the  Cape  of  Good  Hope  on  the  said  first  day  of 
February,  one  thousand  eight  hundred  and  thirty-nine  ;  and  in  all 
other  colonies  to  which  it  applies  or  extends,  on  the  first  day  of 
December,  one  thousand  eight  hundred  and  thirty-eight. 

41.  And  it   is  further  ordered  and   declared,  that  within   the  Loaii opera- 
meaning    and    for  the    purposes    of    this   order,   all    islands    and  '°°" 
territories  dependent  upon  any  of  the  colonies  to  which  this  order 
a];plies  or  extends,   and  constituting  par  s   of  the   same  colonial 
government,    shall  respectively   be    taken   to    be   parts  of  such 
respective  colonies. 

42  And  the  right  Honourable  Lord  Glenelg,  one  of  Her 
Majesty's  Princi])al  Secretaries  of  State,  is  to  give  the  necessary 
directions  herein  accordingly. 

C.  C.  GREVILLE. 

D 
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o.inc.-39.  III.— OEDER  IN  COUNCIL. 

°-'°-~"'^-  February  20th.  1889. 

\\  ht'ietis  oil  the  7th  chiy  of  September,  iHoN,  an  '»rder  was 
passed  by  Her  Majesty  with  the  advice  of  Her  Privy  Council  for 
giymgyalidity  to  certain  Marriages  contracted  within  the  Culonie* 
of  British  (luiana,  Trinidad,  St,  Lucia,  the  Cape  of  (rood  Hope, 
and  Mauritius,  and  for  regulating  the  celel)ration  of  Marriages 
therein  hereafter  in  certain  cases  :  And  whereas  doubts  haye 
arisen  whether  according  to  the  light  construction  <d  the  said 
oidei  the  legal  effect  thereof  is  not  to  take  awav  tlip  rio-ht  thereto- 
fore  yested  in  the  clergy  oi-  ministers  of  re  ligioa  within  the  said 
Colonies  to  the  fees  heretofore  payable  to  them  on  the  celebration 
of  ^larriages  therein  :  Now,  therefore,  for  the  removal  of  such 
doidjts  it  is  hereby  declared  and  ordered  by  the  Queen's  Most 
Excellent  Majesty  Avith  tlie  advice  of  her  Privy  C'ounoil  that 
nothing  in  the  said  recited  Order  contained  extends  or  shall 
be  construed  to  extend  to  depriye  any  clergyman  or  any  minister 
of  i-eligion  in  any  of  the  said  Colonies  hereafter  celebrating  any 
marriage  therein  of  any  fee,  peniuisite,  or  emohunent  on  siu^li 
celebration  which  would  liaye  been  legally  payable  to  him  there- 
upon if  the  said  i-ecited  Order  liad  not  been  made,  or  to  take  away 
from  any  such  clergyman  or  minister  any  right  of  action  (jr  other 
remedy  which  could  have  been  had  by  him  for  the  recovery  of  any 
fee,  per(|uisite,  or  emoluraent,  on  any  marriage  liereafter  to  be 
celebrated  by  him  if  the  said  recited  Order  had  not  been  made, 
anything  in  the  said  recited  Order  contained  to  the  contrary 
notwithstanding. 

And  the  Most  Noble  the  Marc[uess  of  Normanby,  one  ot"  Her 
Majesty's  principal  Secretaries  of  State,  is  to  give  the  necessary 
ilirections  herein  accordingly. 

C.  GREVILLE. 


IV.— ORDER  IN  COUNCIL. 

[Pubhshed  in  Gazette  of  31st  July,  1840.] 

April  3rd,  1840. 

At  the  Court  at  Buckingham  Palace,  the  3rd  day  of  Ajiril,  1840. 

PRESENT : 

The  Queen's  ]\Iost  Excellent  Majesty, 


Loi'd  Chancellor, 
Loi'd  I'l'csident, 
Lord  Priyy  Seal, 
Mar([ius  of  Noi'inan])y, 
I^ord  Ste^vard, 
Lord  Chamberlain, 
Earl  of  Albemarle. 


lOarl  of  Minto, 
Viscount  Pahnerston, 
A'iscoiint  ^lelbourne, 
\'iscount  Duncan, 
Viscoimt  Morpeth, 
Lord  Holhind, 
Mr.  ?ifacaulay. 
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Whereas  i)y  <m  Order  made  by  Her  Majesty  in  Council  on  the  Act  xo.  12  — :«. 
7th  day  of  September,  1838,  it  was,  amongst  other  things,  ordered  Manuiges  ceie- 
that  whenevei'  the  form  and  ceremony  used  in  the  solemnization  of  Du/eh  Re- 
marriages at  the  Colony  of  the  Cape  of   Good   Hope,  should  be  fanned ciunck 
other  than  tliat  of  the  United  Church  of  England  and   Ireland, 
each  of  the  parties  should  in  some  part  of  ihe  ceremony,  make  a 
certain  declaration  therein  set  forth,  and  should   each  address  to 
the  other  certain  words  therein  prescribed  : — And  whereas  it  has 
been  represented  to  her  ^Majesty,  that  the  ceremonial  of  marriage 
previously  in  use  by  the  Kef  ormed  Dutch  C  hurcli  in  the  said  Colony 
prescribes  the  use  of  a  declaration  and  the  use  of  words  by  parties 
contracting  marriage,  equivalent  to  the  declaration  and  the  words 
.so  prescribed  as  aforesaid  by  the  said  order  of  Council, — It  is 
therefore  ordered  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  of  Her  Privy  Council,  that  so  much  of  the  said 
recited  Order  in  Cormcil  shall  be,  and  the  same  is  hereby,  repealed 
,so  far  as  the  said  Order  requires,  that  at  marriages  celebrated  at 
the  Cape  of  Good  Hope  according  to  the  form  and  ritual  »»f  the 
Dutch  Reformed  Church,  the  betore-mentioned  declaration  shall 
be  made,  and  the  before-mentioned  words  spoken. 

And  the  Right  Honourable  Lord  John  Russell,  one  of  Her 
Majesty's  Principal  Secretaries  of  State  having  the  Depart- 
ment of  the  Colonies,  is  to  give  the  necessary  directions  herein 
accordinsfly. 

C.  GREVILLE. 


v.— Act  No.  12  of  1856. 


AN    ACT 


For  l^etter  Securing  in  Certain  Cases  the  Inheritances  of 

Minors. 

Whereas,  from  ignorance,  neglect,  and  other  causes,  it  not 
iinfrequently  happens  that  the  sru-vivor  of  two  spou.ses,  who,  at 
the  time  of  the  death  of  the  first  dying  of  them,  had  children  of 
their  marriage,  under  age,  not  merely  fails  to  settle  for,  or  secvu'e 
in  proper  time,  and  in  the  usual  way,  the  inheritances  accruing 
to  such  minor  children  out  of  the  estate  of  their  deceased  parent, 
but  proceeds  to  marry  again,  without  settling  for  or  securing 
such  inheritances,  Avhereby  confusion  and  litigation  are  likely  to 
be  created,  and  such  minors  are  exposed  to  the  risk  of  injury  and 
los  :  And  whereas,  Avhilst  it  is  the  dutvof  the  several  matrimonial 
courts  of  the  Colony,  l)efore  wl.>ich  all  persons  about  to  be  maariod 
by  special  licence  are  bound  to  appear,  to  ascertain,  in  the  case  of 
widowers  end  widows  having  minor  children  of  a  former  marriage, 
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Act  No^i2.— TiO  t]-i3^  tjjg  inheritances  ^vllich  have  devolved  upon  snch  minors  have 
been  settled  for  or  sccuied.  no  piovii^ion  exists  of  the  same  nature 
or  with  the  same  ohjeet  in  regard  to  surviving'  spouses  Avho  are 
minded  to  mari-.v,  not  by  s])eoial  licence,  but  by  banns  :  And 
whereas  it  is  ex]iedient  to  make  such  provision :  Be  it  enacted  l)v 
the  Governor  of  the  Ca]>e  of  (iood  Hope,  with  the  advice  and 
consent  of  the  Legislative  Council  and  House  of  Assemblv 
thertof.  as  follows: — 

o" widower  y  L  As  oftcu  as  any  widower  or  widow,  (')  being-  the  parent  of 
minors^orf  re-  ^^l^'  "^i^O''  child,  entitled  to  claim  from  such  widower  or  widow  any 
marriage.  inheritance  out  of  the  estate  of  his  or  her  deceased  spouse,  shall 
be  minded  to  contract  another  marriag^e,  and  to  that  end  shall  ))e 
desirous  to  have  the  banns  of  such  intended  mairiage  ]nd)lished  by 
any  minister  of  leligion  or  mai'riage  officer  in  this  Colony,  snch 
widower  or  widow,  oi'  his  or  her  agent,  shall  obtain  and  deliver  to 
the  Resident  ^Magistrate  of  the  district  in  which  such  banns  are 
intended  to  be  published,  a  certificate,  signed  by  the  ]\Iaster  of  the 
Su})reme  Court,  certifying  that  the  amount  of  inheriiance  due  to 
such  minor  child  as  aforesaid,  from  and  out  of  the  estate  of  his  oi- 
lier deceased  parent,  has  been  paid  into  the  Guardians  Fmui,  or 
otherwise,  a  certificate  from  the  Registrar  of  Deeds,  certifying- 
that  the  customary  l)ond  or  obligation,  commonly  called  a  "Kinder 
Bewvs,"  is  reoistered  in  the  debt  Rcgistrv.  for  securing-  the  amount 
of  such  inheritance  :  Pro\  ided  that  should  it  be  necessary  to  pub- 
lish the  banns  of  any  such  marriage  in  more  disti  icts  than  one,  then 
one  such  certificate  as  aforesaid  shall  be  delivered  to  the  Resirlcnt 
Maefistrate  of  each  district:  or  otherwise  one  such  certificate  shall 
be  delivered  to  one  of  the  said  Magistrates,  and  a  copy  thereof, 
certified  by  such  ^Magistrate  to  be  correct,  shall  be  delivered  to  the 
other  Magistrate  :  And  provided,  also,  that  the  said  Master  and  the 
said  Registrar  shall,  upon  request,  grant  such  certificates  as  afore- 
said, without  fee  or  charge. 

(')  Sec.  14  of  Pr.oc.  2H,  May,  ISO."),  enacted  that  publication  of  Banns  .-^hould  not 
be  granted  to  widows  or  widowers  having  chihlren  of  a  former  marriage  nnle.s.sit 
wa'S  satisfactorily  t>hown  that  security  had  been  properly  given  and  that  the  Deed 
passed  had  been  registered.  Section  22  of  Ordnance  No.  10.")  prohibited  the 
marriage  of  the  father  or  mother  of  minor  heirs  by  a  previous  marriage  until  pro- 
duction to  the  Matrimonial  court  of  a  certificate  under  the  hand  of  the  Master 
or  duly  appointed  tutor  ()r  tutors  testamentary  or  dative  or  curator  or  curators 
bonis  that  the  shares  due  to  the  minors  out  of  the  joint  estate  had  been  ascer- 
tained and  .secured  according  to  law. 

Mag:i>traes  1 1.  Xhc  Rcsidciit  ]Magistrate,  upon  receiving  such  a  certificate  or 

attested  copy  of  certificate  as  aforesaid,  shall  deliver  to  the  party 
delivering  the  sauK'  to  him  a  certificate  signed  by  him,  certifying 
that  it  has  been  made  to  appear  to  him,  that  no  reason  exists, 
arising  out  of  unsecured  inheritances  of  minor  children,  why  the 
banns  of  marriage  of  the  widower  or  widow  who  shall  1)0  named 
in  such  certificate  shall  not  be  published. 
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IJI.  Ill  any  case  in  whicli  any  widower  or  widow,  haviiio-  any  Act Xo^i^.— j>6. 
minor  child  who  is  alleged  not  to  be  hy  law  entitled  to  any  incaseof^oubt 
inheritance  from  or  out  of  the  estate  of  his  or  her  deceased  ])arent,  "o  miifor's''titie 
siiall  he  minded  to  contract  another  marriage,  such  widower  or  ^"  inheritance. 
AvidoAA-  >hall  apply  to  the  Resident  Magistrate  of  the  district  in 
which  baims  are  desired  or  re(|uired  to  be  ])iiblished,  for  a  certifi- 
cate, of  the  like  tenor  as  that  in  the  last  preceding  section 
mentioned  :  Pru^'ided  that  in  any  snch  case,  involving  matter  of 
law,  which  the  said  Magistrate  shall  decline  to  take  upon  him  to 
determine  without  legal  advice,  he  shall  require  the  party  applying 
for  such  certificate  to  state,  under  the  inspection  and  subject  to  the 
correction  of  such  Magistrate,  a  case  for  the  written  o]iinion  of  the 
Attorney-General  of  the  Colony,  and  to  obtain  such  opinion  for 
the  infonnation  of  such  Magistrate,  who  shall  y^rant  his  certificate 
as  aforesaid,  in  case  the  said  Attorney-General  shall  be  of  ojnnion 
that  the  minor  child  or  children  in  (piestion  are  not,  hy  law, 
entitled  to  any  inheritance  fi'oni  or  out  of  the  estate  of  its  or  tluii 
decea'ed  ])arent  :  but  who  shall  withhold  such,  certificate  in  (-ase 
thesai<l  Attorney-General  shall  not  gi\e  such  an  opinion  a>  afore- 
said, as  also  incase  no  opinion  ctf  the  said  Attoraey-Cxeneral  shall 
be  produced  :  Provided,  further,  that  when  any  such  banns  as  in 
this  section  mentioned  are  desired  or  re([uiied  to  be  published  in 
each  of  two  districts,  a  certificate  from  eacli  Resident  Magistrate 
shall  be  necessary  :  and  pr{)\  ided,  also,  that  it  shall  be  lawfid  for 
any  such  Magistrate  to  grant  his  certificate,  although  he  shall  not 
have  received  the  certain  other  ceitificate  in  the  first  section  men- 
tioned,— in  case  it  shall  l>e  made  to  appear  to  him  by  the  party 
applying  for  his  certificate  that  the  value  of  the  joint  estate 
in  question  in  such  case  was  undei-  f>ne  hundred  ])Ounds 
sterling. 

fV."  In  any  case  under  this  Act  in  which  the  Resident  Magis- fj^P^^-^f '^^'^^f 
tiatc  shall  see  cause  to  withhold  his  certificate  aforesaid,  it  shall  be  ''y  R-  m.  to 
lawful  for  the  pei-son  who  shall  have  applied  for  such  cei'tificate  to  7:\\c. 
applv  to  a  tludge  of  the  Supreme  Com-t,  in  cliamber,  for  an  order 
upon  such  Magistrate,  to  grant  such  certificate, ^and  thereupon  it 
shall   be  lawful  for  such  dudge,  in  the  most  summary  and  least 
expensive  manner,  to  in()uire  into  the  case,  and  after  inspecting 
such  documents  and  calling  for  such  proofs  as  to  him  shall  seem 
needful,  to  grant  or    refuse    such  order,  as  to    him    shall    seem 
expedient :   Provided  that  in  no  case  shall  the  costs  of  making  any 
such  order  be  awarded  against  the  Magistrate,  unless  the  necessity 
for  such  order  shall  have  arisen  from  his  wilful  neglect  or  defaidt. 

V.  No  such  certificate  as  aforesaid,  whether  made  iq>on  a  i^e^ai  effect  of 
.fudge's  order  or  not,  shall  be  of  any  force  or  effect  in  law,  except 
simply  to  authorise  the  ])ublication  of  banns  of  marriage  ;  and  all 
matters  and  things  regarding  the  rights,  inheritances,  estates  or 
interests  of  minors,  and  of  all  others,  shall  be  judged  of,  after  the 
granting  of  such  certificate,  precisely  as  if  the  same  never  had  been 
granted. 
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Aft  xo.  i6.-"rti.  VI.  (')  ]So  Minister  of  Religion  or  Marriage  Officer  shall  pub- 
Banns  not  to  he  lish  the  banns  of  any  person  whom  he  shall  know  to  be  a  widower  or 
Jl'J+lfi^o^tl  ,^rl!^  widow,  havine:  a  minor  child  or  children  of  a  former  marriage,  until 
diiccd.  there  shall  be  delivered  to  him  such  a  certificate  as  aforesaid,  signed 

by  the  Resident  ^Magistrate  of  the  district  in  wliich  such  banns  arc 
desired  or  required  to  be  published  :  and  if  any  such  Minister  or 
Marriage  Officer  shall  discover,  after  one  or  more  publications  of 
banns,  that  either  of  the  parties  intending  to  marry  is  such  a 
widower  or  widow  as  aforesaid,  then  such  Minister  or  ^Marriage 
Officer  shall  sus])eud  the  further  publication  of  such  banns  until  he 
shall  be  furnished  with  such  certificate  as  aforesaid ;  Provided,  also, 
that  if  such  discovery  as  aforesaid  shall  be  made  after  the  publica- 
tion of  banns  shall  have  been  completed,  such  Minister  or 
Marriage  Officer  shall  not  solemnize  the  marriage  until  such 
certificate  shall  have  been  delivered  to  him. 

C)  See  Act  9,  1882,  as  to  marriage  by  special  licence. 
^^^^-  VII.  This  Act  shall  commence  and  take  effect  from  and  after 

the  promulgation  thereof. 

Given  at  Government  House,  this  4th  day  of  June,  1S56. 
By  Command  of  His  Excellency  the  Governor, 

RAWSOX  W.  RAWSON, 

Colonial  Secretarv. 


VI.— Act  No.  16  of  1860. 

ACT 

To  Amend  the  Law  concerning  Marriages  (^). 

Whereas  it  is  expedient  to  afford  additional  facilities  for 
contracting  valid  marriages :  Be  it  enacted  by  the  Governor  of  the 
Cape  of  Good  Hope,  with  the  advice  and  consent  of  the  I^egis- 
lative  Coun(;il  and  House  of  Assembly  thereof,  as  follows  : 

I.  The  several  resident  magistrates  of  this  colony  arc  liereby 
made  and  constituted  marriage  officers  before  wliom  marriages 
may  be  contracted. 

iBtrates  to  be       II.  All  and  singular  the  causes  and  provisions  in  the  schedule 
^"r^^  marked  A.  to  this  Act  annexed,  shall  ajiply  to  m  uriages  to  be  con- 

tracted before  any  resident  maiiistrate.  as  fullv  and  to  all  intents 
Application   of  and  ])urposes  as  if  the  said  clauses  and  ])i-o\  isions  were  here  set 
forth  as  so  many  sections  of  this  act. 

III.  All  ap])ointments  of  marriage  officers  heretofore  made  by 
the  Governor  of  this  Colony  for  the  time  being,  are  hereby  ratified 
and  confirmed,  and  declared  to  be,  and  to  have  been,  as  legal,  valid, 

of^al!p^n*t-°  (')  Extemkdby  Proclamation  No.   14:.,   1887.   to  Transkei.  T.^mliuland  and 

mcnt-«.  Grriqnaland  East  :  and  to  Port   St.  .Johns  bv  Proclamation  No.  17^.  I ^'•2.     See 

Act  4(1,  1892. 
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and  effectual,  as  if  the  order  of  Her  Majesty  the  Queen,  in  Council.  Act  Xo.  la— so. 
of  the  seventh  September,  1838,  had,  by  express  words  authorized 
the  making-  of  e^'ery  such  appointment. 

IV.  The  Governor  may  appoint  in  manner  and  form  as  in  the  ^^miage 
twelfth  section  of  the  said  order  in  Council  mentioned,  marriage  j^vs  and 
officers  for  the  purpose  of  solemnizing  the  marriages  of  persons  ^^o^ifi^Diedans 
professing  the  Jewish  faith,  and  marriage  officers  for  solemnizing 

the  marriages  of  persons  professing  the  Mohammedan  faith:  Pro- 
vided that  no  marriage  solemnized  by  any  such  marriage  officer 
shall  be  invalidated  or  impeached  by  reason  that  neither  of  the 
mairied  parties  l)elonged,  or  was  reputed  to  belong,  to  the  class  or 
denomination  for  which  such  marriage  officer  was  appointed. 

V.  Any   marriage  for  the   solemnization   of  a\  hich    a   special  solemnization 

•/  o  J  q(  TTl Jl ri'lH("G    DV 

licence  shall  have  been  obtained,  rray,  upon  the  production  of  such  special  licence. 
licence  to  any  resident  magistrate  named  therein,  be  solemnized 
and  contracted  before  such  magistrate  and  witnesses,  in  manner 
and  form  as  in  the  Schedule  mai-ked  A,  annexed  to  this  act, 
directed  and  enjoined  :  Provided  that,  as  often  as  a  special  licence 
shall  be  produced  for  authoiizing  the  solemnization  of  any  mar- 
riage, it  shall  not  be  necessary  that  notice  of  the  intention  to  con- 
tract such  marriage  shall  have  been  given,  or  posted,  as  in  the  said 
Schedule  provided,  and  such  marriage  may,  upon  the  production  of 
such  iicence,  be  solemnized  forthwith. 

VI.  The  provisions  of  the  Act  No.  12,  1856,  entitled  "An  Act  -Wj^fi?"  ^^ 
for  better  securing,  m  certain  cases,  the  inheritances  of  Minors, 

shall  apply,  mutatis  imitandis,  to  all  marriages  solemnized  after  the 
taking  effect  of  this  Act  by  any  resident  magistrate,  precisely  as  if 
the  affixing  of  any  notice  of  an  intended  marriage,  as  in  the  fourth 
clause  of  the  said  Schedule  marked  A,  were  a  publication  of  banns. 
Provided,  however,  that  no  such  certificate,  as  in  the  said  Act  men- 
tioned, shall  be  issued. 


VII.  It   shall  not   be    lawful    for    any  resident  magistrate  to  J;J^°£f5.t.^y, 


demand  or  receive  any  fee,  gratuity,  or  rewai'd,  for  or  by  reason  of 
anything  done  or  to  be  done  by  him  under  or  in  pursuance  of  this 
Act. 

VIII.  This  Act  may  be  cited  for  any  purpose,  as  the  Marriage  '^''tie. 
Act,  1860. 


SCHEDULE    A  (';. 

(')  Printed  as  amended  by  Act  I),  1 882. 
1.  In  every  case  in  which  any  persons  shall  desire  to  contract  a  Notice  of  inten- 

.-'  .  -^   i  .  ,.     ,  -111  '^'O^  '^o  marry. 

marriage  before  ariy  resident  magistrate,  one  or  the  parties  shall 
give  notice  under  his  or  her  hand,  or  his  or  her  mark,  Avitnessed  by 
two  witnesses,  in  the  form  nuirked  iSo,  1,  to  this  Schedule  annexed, 
or  to  the  like  eftect,  to  the  resident  magistrate  of  tlie  district  within 
which  the  parties  shall  have  dwelt  ^oy  not  less  than  fourteen  days, 
and  shall  state  therein  th^,  name  and  surname  (if  any)  and  the  con- 
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(lition  and  occitpation  or  calling  of  each  one  of  tlni  parties  intending* 
marriage,  the  dwelling-place  of  each  of  them,  and  the  time,  not. 
heing  less  than  fourteen  days,  during  Avhich  each  has  dwelt  therein: 
Provided  that  if  either  party  shall  hare  dwelt  in  the  plaC''  stated 
in  the  notice  during  more  than  one  calendar  mouth,  it  may  be 
stated  therein  that  he  or  she  hath  d^velt  there  one  mouth  and 
npuards. 

2.  If  the  parties  intending  marriage,  as  in  the  last  preceding' 
section  mentioned,  dAvell  in  different  districts  of  resident  magis- 
ti'ate,  then  one  of  the  said  ])arties  shall  give  the  like  notice  to  the 
resident  magistrate  of  each  of  the  two  cTistricts. 

o.  Everv  resident  mag^istrate  receiving  anv  such  not  ce  as 
aforesaid,  shall  file  and  preserve  the  same  in  his  office,  and  shall 
also  forthAvith  enter  a  true  and  fair  copy  of  every  such  notice  in  a 
book  to  be  kept  by  him  in  his  office  for  that  purpose,  and  to  be 
called  "  The  ]Marriage  Notice  Book,"  Avhich  book  shall  be  open  at 
all  reasonable  times,  without  fee.  to  all  persons  desirotis  of  inspect- 
ing the  ^ame, 

4.  Every  resident  magistrat^^"  recei^  ing  any  such  notice  as  afore- 
said, shall  cause  the  same,  or  a  fai)-  copy  thca-eof,  to  be  affixed  in 
some  conspicuous  place,  in  or  near  his  court-house  or  his  office,  and 
shall,  at  the  next  ensuing  court  of  resident  magistrate,  held  at  the 
stated  and  ordinary  place  for  holding  such  com-t,  read  the  same  in 
open  court,  and  the  said  notice  shall  be  st»  read  at  not  less  than 
two  other  coui-ts  so  held  as  afoiesaid  :  Provided  that  not  less 
than  thiee  clear  days  shall  elapse  between  each  of  the  respective 
coTU'ts  in  Avhich  such  notice  shall  be  read,  and  provided  that  such 
notice  shall  be  read  as  aforesaid  three  times  within  twenty-one 
cleai-  days  next  after  the  receipt  of  such  notice. 

5.  Any  person  knov  ing  any  lawful  impediment  to  the  marriage 
of  the  persons  named  in  any  such  notice  as  aforesaid,  may,  at  any 
time  during  the  t-M^nty-one  days  aforesaid,  by  any  writing  imder 
his  hand  adcb'cssed  to  the  resident  maoistratc.  and  bearino-  the 
ti-ue  name  and  place  of  abode  of  the  person  avIio  shall  have 
subscribed  the  same,  lodge  an  objection  to  &uch  marriage,  stating 
the  ground  of  such  objection. 

6.  ft  shall  l)c  compftent  for  any  woman,  to  whom  the  man 
named  in  any  such  notice  shall  have  been  married  according  to  the 
Mohanuuedan  customs  and  usages,  at  any  time,  beloi'e  the  taking 
effect  of  this  Act,  to  lodge  upon  that  ground  an  objection  to  the 


intendetl  marriage. 


7.  Any  ]H'i-son  whose  cons(  nt  is  re(|uii'ed  by  law  to  the  marriage 
of  anv  })er.son  under  the  age  of  twenty-one  years,  named  in  any 
such  notice  as  aforesaid,  as  one  of  the  parties  intending  marriage, 
may,  by  any  such  vfriting  as  in  the  Ith  clause  of  this  Schedule 
mentioned,  forbid  sucli  marriage. 

H.  Aftei"  the  expiration  of  the  twenty-oiu!  clear  days  aforesaid, 
then,  in  case  no  objection  shall  have  been  lodged,  it  shall  be  lawful 


for  the  parties  to  contract  ni-arriage  in  the  court-room  or  in  the  Act  Xo.  w.— t?o. 

office  o£  such  resident  magistrate,  l)et\veen  the  hours  o£  nine  and 

twelve  in  the  forenoon,  with  open  doors,  and  in  the  presence  of 

such  magistrate,  and  of  two  or  more  credible  witnesses  :  or  in  case 

such  resident  magistrate  shall    think  fit,  at  any  dwelling-house 

within  his  district,  and  at  any  convenient  hour  ot  the  day,  in  the 

presence  of  such  witnesses  as  aforesaid  :   Provided  that,  as  often  as 

any  notice  of  an  intended  marriage  shall  have  been  published  in 

more  districts  than  one,  neither  of  the  resident  magistrates  shall 

permit  the  marriage  in  such  notice  mentioned,  to  be  so  contracted, 

until  it   shall  have  been  certiHed  to  him  by  the  other  magistrate 

that  no  objection  has  been  lodged  ;  and  provided  that  it  shall  be 

lawful  for  the  resident  magistrate  to  put  to  both  or  either  of  the 

parties  int*  nding  mari'iage,  all  such  ([uestions  as  to  him  shall  a])pear 

necessary,  for  detei  mining  whether  there  b^,  or  be  not,  any  lawful 

impediment  to  such  marriage,  and  to  refuse  to  permit  such  marriage 

to  take  place,  unless  satisfactory  answers  shall  be  given. 

9.  As  often  as  any  marriage  shall  be  contracted  in  manner  and  Decimatjon. 
form  as  in  the  last  precering  section  mentioned,  each  of  the  parties 

shall,  in  the  presence  of  the  magistrate  and  l^ystanders,  declare 
as  follows  :  "  I  do  solemnly  declare  that  I  do  not  know  of  any 
lawful  impediment  Avhy  I,  A.B.,  may  not  be  joined  in  matrimony 
to  CD.,''  anl  each  of  the  parties  shall  say  to  the  other,  '•  I  call 
upon  these  persons  here  present,  to  witness  that  I,  A.B.,  do  take 
thee,  CD.,  to  be  my  lawful  Avedded  wife  (or  husband),"  or  the  said 
I  arties  may,  with  leave  of  the  magistrate,  in  lieu  and  stead  of  the 
said  forms,  declare  as  follows  :  •'  I,  A.B.,  do  take  thee,  CD.,  to  be 
my  lawful  wife  (or  hu-band)."  Provided  that  the  words  to  be  so 
spoken  as  aforesaid,  may,  when  the  parties,  or  either  of  them, 
shall  be  wholly  or  partially  ignorant  of  the  English  language,  be 
spoken  in  the  Dutch  language,  or  in  any  other  language  capable 
of  being  mulerstood  by  the  witnesses  aforesaid. 

10.  A    register    of    every  such    marriage    so    solemnized    anil  Keyristtr-sign- 
contracted  in  the  presence  of  any  resident  magistrate  and  witnesses  "  "  '  ^' 
shall  be  filled  up  by  such  magistrate,  and  shall  be  signed  by  him 

and  by  the  parties  married,  and  shall  be  attested  by  two  \\  itnesses, 
and  shall  be  in  the  form  marked  No.  2,  to  this  Schedule  annexed. 

11.  After  any  marringe  shall  have  been  contracted  in  manner  .uter  soiemn- 
and  form  as  in  the  8th  clause  of  this  Schedule  mentioned,  it  shall  matteis^lm-'" 
not  be  necessary  in  support  of  such  marriage,  or  in  any  action,  i"'»t«i'"'- 
suit,  or  proceeding,  in  Avhich  the  same  may  come  into  question,  to 

give  any  proof  of  the  actual  residence  of  the  parties  married,  or  of 
either  of  them,  before  the  marriage  ;  nor  that  notice  of  such 
marriage  was  duly  or  at  all  affixed  or  read  ;  nor  that  such  marriage 
was  solemnized  in  the  place  or  within  the  hours  b}'  this  A'  t 
prescribed ;  nor  shall  any  evidence  be  receiAcd  to  prt)ve  the 
contrary. 

12.  As  soon  as  may  be,  after  such  marriage  as  last  aforesaid  oiamaffe 
shall  have  been  solemnized,  the  resident  magistrate  shall  cause 
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such  reglstsr  to  be  copied  Into  a  book,  to  be  kept  for  the  ptirpose, 
and  to  be  called  "•  The  Marriaoo  Eecord  iTook."  and  shall,  not  later 
than  one  month  after  the  solemnization  of  such  mariiage,  transmit 
the  said  register  to  the  Colonial  Secretary  aforesaid,  and  all  such 
registers  shall  be  preserved  like,  and  be  as  evidence  of  the  sarne 
force  as,  the  duplicate  original  registers  of  marriage  mentioned  in 
ihe  21st  Section  oi  the  Order  in  Council  of  the  7th  September, 
1838. 

13.  Whenever  any  such  marriage  as  aforesaid  shall  not  be 
solemnized  within  tiiree  calendar  months  after  the  expiration  of 
the  twenty-one  days  aforesaid,  then  the  notice  aforesaid,  and  all 
proceedings  mider  it,  shall  be  totally  void  ;  and  in  case  of  the 
desire  of  the  ])arties  to  contract  such  marriage  after  such  three 
months,  fresh  notice  shall  be  necessary,  precisely  as  if  no  former 
notice  had  h  en  given. 

14.  As  often  as  any  objection  to  any  marriage  shall  be  lodged 
as  aforesaid  with  any  resident  magistrate,  such  magistrate  shall 
refer  the  same  to  the  matrimonial  court  (^)  of  his  district  for 
consideration. 

15.  It  shall  he  lawful  for  any  matrimonial  court  to  Avhich  any 
such  objection  shall  be  referred,  to  summon  before  it  any  person 
capable,  or  supposed  to  be  capable,  of  giving  information  relative 
to  any  fact  involved  in  such  objection  and  in  dispute  between  the 
parties,  and  to  examine  such  person  upon  oath,  which  oath  the 
presiding  member  of  such  court  is  hereby  authorized  to  administer, 

16.  The  process  of  the  matrimonial  court  for  summoning  any 
Avituess  to  appear  to  give  evidence  before  it,  shall  be,  mutatis 
invtandis,  the  same  as  the  process  of  the  court  of  resident  magistrate 
for  summoning  witnesses  in  civil  cases,  and  shall  be  served  in  the 
same  manner  and  have  the  same  effect,  and  the  fifty -second  section 
of  the  Act  No.  20,  18.56,  entitled  "An  Act  to  amend  and 
consolidate  the  law^  relative  to  Courts  of  Resident  Magistrates," 
shall  apply  to  witnesses  resident  beyond  the  district  of  such 
matrimonial  court,  ])recisely  as  if  such  court  were  the  court  of 
resident  magistrate  for  such  district. 

17.  As  often  as  iiny  question  of  law,  which  the  matrimonial 
court  shall  not  feel  itself  competent  to  decide,  shall  arise  in  regard 
to  any  such  objection,  it  shall  be  lawful  lor  such  matrimonial 
court  to  state  a  case  for  the  opinion  of  counsel,  and  to  re(iaire  such 
of  the  ]mrties  to  the  matter  in  controversy,  as  such  (;ourt  shall 
think  fit,  to  obtain  the  opinion  of  counsel  upon  such  case,  and  to 
lay  such  opinion  before  such  court  at  some  future  meeting  thereof : 
Provided,  that  as  often  as  the  parties  are  in  poor  and  indigent 
circumstances,  her  Majesty's  Attorney-General  for  the  Colony 
shall  give  his  opinion  upon  all  such  cases,  free  of  charge. 

(')  The  matriraonial  court  referred  to  in  this  section  and  hereunder  is 
uholi.shed  and  the  lOsident  nia<iistrate"s  court  is  Hut)stituted  therefor  (Act  No.  SL 
—  82). 
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IH.  In  case  any  objection  to  aiiv  marriage  shall  be  lodged  as  Act  No^io.-'go. 
aforesaid,  by  any  woman  to  whom  the  mm  who  is  desirous  of  Procedure 
having  such  marriage  registered  or  solemnized,  had  ]jreviou-ly  and  medan  marri- 
Ijefore  the  taking  effect  of  this  Act,  been  married  according  to  ^se  objected. 
Mohammedan  customs  and  usages,  the  matrimonial  court,  in 
considering  and  deciding  upon  such  objection,  shall  have  regard  to 
the  conduct  and  character  of  such  Avoman  since  such  Mohammedan 
marriage  took  place,  and  unless  such  court  shall  be  of  opinion, 
upon  proof  made  by  the  man,  that  the  character  and  conduct  of 
such  woman,  since  such  marriage,  have  been  such  that,  h  id  such 
marriage  been  in  law  a  valid  marriage,  the  man  w^ould  have  been 
entitled  to  claim,  from  any  competent  court,  either  a  dissolution 
of  such  marriage  or  a  separation  from  bed  and  board,  the 
matrimonial  cou'  t  shall  allow  such  objection,  and  thereupon  such 
marriage  shall  not  take  place.  And  as  often  as  any  such  last- 
mentioned  objection  shall  l)e  allowed,  no  future  application  by  the 
same  man  for  the  registration  or  solemnization  of  any  marriage 
(not  being  his  marriage  with  the  objecting  party  herself)  shall, 
during  the  life  of  such  objecting  party,  be  capable  of  being- 
entertained,  except  upon  proof  by  the  man,  that  tlie  objecting 
party  had,  since  the  decision  come  to  upon  her  said  objection, 
been  guilty  of  wdiat,  had  they  been  in  laAv  married  people,  would 
have  been  adultery. 

19.  It  shall  be  competent  for  the  matrimonial  court  to  award  costs. 
against  such  of  the  parties  to  any  objection  as  such  court  shall 
deem  just  and  fitting,  the  reasonable  costs  (if  any)  of  the  other 
parties  to  such  objection,  or  any  of  them  ;  and  such  costs,  when 
certified  bv  the  matriniunial  court  to  the  court  of  resident 
magistrate  of  the  same  district,  shall  be  recovered  by  process  of 
such  last-mentioned  court,  precisely  as  it  svich  costs  had  been 
costs  awarded  by  such  last-mentioned  court  in  a  civil  case  therein 
pendinof 


»• 


20.  Any  person  feeling  himself  aggrieved  by  the  decision  of  any  Appeal 
matrimonial  court  upon  any  such  objection,  may  apply  by  petition 

to  the  Supreme  Court  in  chamber,  or  to  any  jvidge  of  such  court  or 
Circuit  Court,  stating  the  alleged  giievance  and  praying  relief  : 
Provided  that  notice,  in  writing,  of  the  intention  to  present  such 
petition  shall  ])e  given  to  the  resident  magistrate  of  the  district 
in  and  for  which  such  matrimonial  court  exercises  its  functions, 
not  later  than  seven  days  next  after  the  day  upon  wdiich  the  de- 
cision  of  the  matrimonial  court  objected  to,  shall  have  been  given. 

21.  It  shall  be  lawful  for  the  court  or  judge  Avhich  shall  receive  Directions  on 
any  such  petition,  to  cause  notice  of  such  })etition  to  be  given,  by  mary  inquiry, 
tlie  party  petitioning,  to  such  otlier  persons  as  such  court  or  judge 

shall  think  fit,  and  to  enquire  into  the  matter  thereof,  and  to  call 
upon  the  matrimonial  coin-t  whose  decision  is  objected  to  for  such 
explanations  or  information  as  such  court  or  judge  shall  think 
necessary  ;  and  if  need  be,  such  court  or  judge  shall  take  further 
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evidence,  and  in  the  most  summary,  effectual,  and  inexpensive 
manner  determine  the  matter  in  controversj ;  and  may  make  such 
order  as  to  the  costs  of,  or  consequent  upoii  such  petition,  as  such 
court  or  judge  shall  think  fit. 

22.  liie  cotirt  or  judge  aforesaid,  may,  if  i  eed  be,  dii'cct  the 
parties  concerned  in  the  matter  of  any  such  petition,  to  file 
pleadings,  or  may  diiect  any  question  of  law  arising  in  any  such 
case  to  be  argued  bj  counsel  :  Proyided  that  if  the  parties  to  any 
such  objection,  or  any  of  them,  be  in  ])oor  or  indigent  circum- 
stances, the  said  court  or  judge  shall  assign  them  or  him  an 
attorney  and  advocate,  who  shall  act  free  of  charge. 

23.  If  the  said  (,'ourt  or  judge  shall  disallow  any  objection 
whicii  the  matrimonial  cotu-t  shall  have  allowed,  then  the  marriage 
which  was  objected  to  shall  be  proceeded  with  as  if  such  objectioa 
had  not  been  made  :  ai  d  if  such  <ourt  or  judge  shall  allow  fmy 
objection  which  the  matrimonial  coui't  shall  have  disa  lowed,  then 
the  registration,  or  solemnization  objected  to,  shall  not  take  place. 

24.  When  any  matrimonial  court  shall  have  disallowed  any 
objection  to  any  marriage,  such  marriage  shall  not  take  ])lace 
before  the  time  at  which  it  might  have  taken  place  in  case  no 
objection  had  been  lodged,  nor  then,  unless  ro  until  seven  days 
shall  have  elapsed  since  the  day  ujjon  which  the  decision  of  the 
matrimonial  court  disallowing  the  objection  was  given,  in  order  to 
afford  time  for  lodging  notice  of  petition  :  Provided  that  the 
lodging  of  such  notice  shall  be  a  stay  of  all  proceedings  touching 
such  marriage,  pending  the  decision  upon  such  petition. 

25.  Any  ])erson  who  shall  lorlge  an  ebjection  to  any  marriage, 
which  objection  shall  be  by  the  matrimonial  court  declared  to  be 
frivolous,  shall  be  liable  to  an  action  for  damages  at  the  sviit  of 
the  person  whose  marriage  Avas  objected  to  :  Provided,  however, 
that  such  person  shall  not  recover  any  damages,  unless  the  court 
in  Avhich  the  suit  shall  have  been  institute!  shall  find  the  objection 
to  have  been  frivolous. 

26.  If  any  person  shall  transmit,  or  cause  to  be  transmitted,  to 
any  resident  rnagistiate,  any  writing,  pur})orting  to  be  the  notice 
of  an  intended  marriage,  or  shall  lodge  or  cause  to  be  lodged  with 
any  resident  magistrate  an  objection  to  any  intended  marriage, 
j)ur})orting  to  be  lodged  by  or  on  behalf  of  some  person  objecting 
to  such  marriage,  such  person  not  having  any  authority  from  the 
jxM'son  or  persons  named  in  such  notice  or  objection  to  transmit  or 
lodge  the  same,  but  wantonly  and  mischievously  intending  to 
subject  the  persons  named  in  such  notice  or  objection,  or  some  of 
them,  to  ridicule  or  annoyance,  shall,  upon  conviction,  be  liable  to 
a  tine  not  exceeding  £  JO,  or  to  imj)risonmetit  with  or  without  hard 
labour  for  any  ])eriod  not  exceeding  three  months,  or  to  both 
such  fine  and  such  imprisonment. 

27.  Any  person  who  shall  transmit  to  any  resident  magistrate 
any  notice  of  an  intended  marriage,  or  any  objection  to  an 
intended  marriage,  containing  any  statement  knowingly  and  wil- 
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fully  f al.>e,  shall,  upon  conviction,  be  liable  to  a  fine  not  exceeding  Act  Noja- eo 
£100,  or  to  be  imprisoned  with  or  without  hard  labour,  for  any 
period  not  exceeding  twelve  months,  or  to  both  such  fine  and  such 
imprisonment. 

28.  After  any  marriage  shall  have  been  contracted  in  manner  After  soiemniz- 
and  form  as  in  the  8th  clause  of  this  Schedule  mentioned,  it  shall  of  parents.' &c!, 
not  be  necessary,  in  support  of  such  marriage,  or  in  any  action,  '"'eievant. 
suit,  or  proceeding,  in  which  the  same  may  come  in  question,  to 
give  proof  of  the  consent  of  any  person  whose  consent  to  such 
marriage  was  required  by  law,  nor  shall  any  evidence  be  received 
to  prove  the  contrary. 

FORM  No.  1.— NOTICE  OF  MARRIAGE. 
To  the  resident  magistrate  of 

I  hereby  give  you  notice  that  a  marriage  is  intended  to  be  had,  !'P1?^  J?,?"®"''* 
within  three  calendar  months  from  the  date  hereof,  between  me 
and  the  other  party  herein  named  and  described,  that  is  to  say  : 


Name. 


James  Smith 


Mary  Jones 


Condition. 


Occupation 

or 

Calling. 


Widower 


Spinster 


Shopkeeper. 


Age. 


Minor 


Residence. 


Full  age     !  Bi-ee-street, 
I  Cape  Town 


Wynberj 


Length  of 
Eesidence. 


23  days. 


More  than  a 
month. 


Witness  my  hand  this         day  of  18     . 

(Signed)         JAMES  SMITH. 

FORM  No.  2. -MARRIAGE  REGISTER. 


d 

12; 

When              x-o^^ 
Married.            ^^°^^- 

Condition. 

Occupation 

or 

Calling. 

Age. 

Residence. 

Consent. — 

By  whom 

given,  or  by 

Judge's 

Order. 

1 

11 

Aug.  1. 1859  . .    Jas.  Smith 
Mary  Jones 

Widower 
Spinster 

Shopkeeper 

Full  age 
Minor.. 

Bree-street, 
Cape  Town 

Wynberg 

Thos.  Jones 

(Signed)  JAMES  SMITH, 
MARY  JONES, 
THOMAS  JONES. 


{ 


Witnesses  to  the  )  A.B. 
Marriage         j  CD. 
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Act  Na 9.-82.       I,  the  uiidersigued,  do  hereby  certify  that  the  above  marriage 
was  contracted  by  the  parties  thereto,  on  the         day  of 
18     ,  in  my  presence,  and  in  the  presence  of  the  persons  who 
have  signed  their  names  as  witnesses,  nnder  and  by  virtue  of  the 
Marriage  Act,  1860. 

Dated  at  ,  tliis  day  of 

18     . 
(Signed)  J.  M.  H., 

Resident  Magistrate. 
Given  at  Government  Honse,  this  17th  day  of  July,  I860.' 
By  Command  of  His  Excellency  the  Governor, 

RAWSON  W.  RAWSON, 

Colonial  (Secretary. 

VII.— Act  No.  9  of  1882.  (i) 

(')  Extended  by  Proc.  No.  145,  1887.  to  Transkei,  Tembuland  and  East  Griqua- 
land  ;  by  Proc.  No.  178  of  1892  to  Port  St.  John's  ;  and  by  Proc.  No.  340  of  1894 
to  E.  and  W.  Poudoland. 

ACT 

To  Regulate  the  Issue  of  Licences  for  the  Solemnization  of 
Marriages,  and  to  Abolish  Matrimonial  Courts.  [Assented 
to  14th  June,  1882.] 

Be  it  enacted  by  the  Governor  of  the  Cape  of  Good  Hope, 
with  the  advice  and  consent  of  the  Legislative  Council  and  House 
of  Assembly  thereof,  as  follows  :■ — 
Eepeais.  J.  The  fourth  and  fifth  sections  of  the  Ordinance  No.  89,  pro- 

mulgated on  the  sixth  day  of  February,  1882,  the  fourth  section 
<jf  the  Act  No.  11,  1860,  the  Government  Notice  dated  the  six- 
teenth day  of  April,   1839,  and  so  much  of  any  other  Law  or 
Ordinance  as  may  be  rei)ugnant  to  or  inconsistent  with  any  of  the 
provisions  of  this  Act,  shall  be  and  the  same  are  hereby  repealed. 
Courts  of  E.  M.      11.  The  seveial  powers  and  duties  which  are  by  certain  clauses 
Mj^imon[i/°'  of  the  Schedule  marked  A  to  the  "  Marriage  Act,  1860,"  directed 
Courts.  to  be  exercised  and  performed  by  the  Matrimonial  Court  of  any 

district  shall  be  exercised  and  performed  by  the  several  Resident 
Magistrates  within  the  limits  of  their  respective  districts,  and  the 
said  Schedule  shall  be  read  and  construed  as  if  the  words 
"Resident  Magistrate's  Court"  had  been  inserted  in  every  clause 
wherein  the  words  "  Mati-imonial  Court"  occur. 
■Speciaiiicences  HI.  The  Resident  ]\Ligisti-ate  of  evei-y  district  is  hereby 
authorized,  suljject  to  the  provisions  of  this  Act,  to  grant  special 
licences  for  the  solenmization  of  marriage  at  any  time  and  at  any 
l)lace  within  the  Colony,  and  every  such  licence  shall  be  duly 
stamped  with  stamps  denoting  the  duty  by  law  ])aya])le,  and  shall 
be  as  nearly  a.s  is  material  in  the  form  contained  in  the  first 
Schedule  (^). 

(')  The  Stamp  Duty  is  jcr,. 
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IV.  Unless  a  marriag-e  shall  be  solemnized  in  pursuance  of  any  Act  Xo^a— 82. 
licence  obtained  and  issued  under  the  provisions  of  this  Act  within  Licence  to  lie 
three  months  after  the  grant  of  siicli  licence,  such  licence  shall  be  monthsf^^ 

cf  no  effect,  and  no  marriage  shall  be  solemnized  in  pursuance 
the)-eof  :  nor  shall  any  person  having  taken  out  a  marriage  licence 
be  entitled  to  a  refund  of  the  amount  paid  for  such  licence,  in  case 
the  marriage  shall  not  be  solemnized. 

V.  No  such  licence  shall  be  granted  by  any  Resident  Magistrate  Declarations  to 
unless  or  until  the  intended  husband  and  intended  wife  shall  have 

made  before  such  Magistrate,  oi-  before  some  Justice  of  the  Peace, 
solemn  declarations,  in  the  form  and  to  the  effect  set  forth  in  the 
second  Schedide,  and  all  such  declarations  shall  be  preserved  of 
record  in  the  offices  of  the  Resident  Magistrates  respectively, 

VI.  No  such  licence  shall  be  granted  by  any  Resident  Magistrate  Provisions  pro- 

f.        ,  1  •  r  •  1  •  a  1         •  •  "^1  •!  I  tecting   minor* 

lor  tJie  marriage  of  any  widower  or  widow  having  minor  children  by  previous 
of  a  former  marriage  unless  such  Resident  Magistrate  shall  be  i^-'^inasre- 
satisfied  that  the  inheritances  which  have  devolved  upon  such 
minors  have  been  settled  by  payment  into  the  Guardians'  Fund 
or  secured  by  the  customary  bond  or  obligation  commonly  called 
a  "  Kinderbewys "  duly  registered  in  the  Deeds  Registry,  or 
imless  it  shall  be  made  to  appear  to  such  Magistrate  by  the 
widower  or  widoAv  as  the  case  may  be,  that  the  value  of  the  estate 
in  question  in  such  case  w^as  under  one  hundred  pounds. 

VII.  No  licence  shall  be  granted  by  any  Resident  Magistrate  S^,?i??.^*i!! 
„.  .  r.  ^  .!•  •^  -1  paients,  &c. 
lor  the  marriage  or  any  person,  not  being  a  widower  or  widow-, 

under  the   age   of   twenty-one  years,   unless  and  until  there  be 

produced  to  such  Magistrate  the  written  consent  of  the  parents  or 

guardians,  or  other  persons  (if  any)  whose  consent  is  required  by 

law,  or  an  order  of  the  Chief  Justice  of  the  Colony,  granted  in 

terms  of   the  seventeentli  section   of   Her  Majesty's    Order   in 

Council,  dated  the  seventh  day  of  September,  1838. 

VIII.  Any  Resident  Magistrate  to  whom  application  shall  be  ^^^'?f.iJ°R'']y£ 
made  for  any  such  special  licence  as  aforesaid,  may  put  to  both  or  may  put.' 
either  of  the  parties  intending  marriage  all  such  questions  as  shall 

be  relevant  and  necessary  for  determining  whether  there  be  or  be 
not  any  lawful  impediment  to  such  mai'riage,  and  may  refuse  to 
grant  such  licence  unless  satisfactory  answers  shall  be  given. 

IX.  Whoever  shall  commit  any  of  the  following  acts  or  offences  offences. 
shall,  upon  conviction,  be  liable,  at  the  discretion  of  the  Court,  to 

be    imprisoned,  with  or  without    hard    labour,  for  any  term  not 

exceeding  five  years  : — 

(1.)  Make  any  declaration  such  as  is  referred  to  in  the 
fifth  section  of  this  Act,  for  the  purpose  of  obtaining 
a  licence  to  marry,  containing  any  wilfully  false 
statement  as  to  any  fact  therein  alleged. 
(2.)  Make  any  wilfully  false  statement  in  answer  to  any 
question  put  by  any  Resident  Magistrate  under  the 
provisions  of  the  eighth  section  of  this  Act,  as  to 
any  fact  material  to  be  ascertained. 
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Act  No.  9.-82.  (3.)   Foi-o-e  ov  fraiidulcutly  alter  any  consent  or  writing- 

purportino-  to  be  a  consent  to  the  marriage  of  any 

person  being  a  minor  under  the  age  of  twenty-one 

years. 

(4.)  Forge  or  fraudulently  alter  any  hcence  of  marriage. 

X.  This  Act  may  be  cited  for  all  purposes  as  "  The  Marriage 

Licence  Act,  1882." 


THE   FIEST   SCHEDULE. 

Marriage   Licence   Act,    1882. 
1 1  having  been  made  to  appear  that  there  does  not  exist  any 
legal  impediment  to  A.  B.,  of  in  the  district 

Qf  f  Bachelor   )^ 

(  Widower  j 
and  C.  D.,  of  in  the  district  of  f  Spinster     \ 

\  Widow  _  i 

being  joined  in  wedlock  :  Licence  is  hereby  given  to  their  being^ 
united"  in  man-iage  by  any  Minister  of  the  Christian  religion 
within  the  Colony,  who  could,  by  virtue  of  the  Order  of  Her 
Majesty  in  Council,  bearing  date  the  7th  day  of  September,  1838, 
have  solemnized  such  marriage,  in  case  banns  thereof  had  been 
duly  published,  or  by  a  Resident  Magistrate,  or  any  other  didy 
constituted  marriage  officer  ;  Provided  that  such  marriage  be 
celebrated  within  three  months  from  the  date  hereof. 

Given  under  my  hand  at 

this  day  of  ,  18     . 

Resident  Magistrate 
of  the  District  of 


THE  SECOND  SCHEDULE. 

I    f  John  Smith  I    /^isi^al  place  ofresidence  and  occupation) do 
\  Mary  Jones  j     ^  ^ 

solemnly  and  sincerely  declare  as  follows  : — 

,       rni    .   r  f  Bachelor  or  Widower  I         ^  /',„irlar 

a.)  That  I  am  a  j  Spinster  or  Widow  |  '""^^  '''"  <^""^'' 
or  above  as  the  case  may  be)  the  age  of  twenty-one  years. 

(2.)  That  1  have  no  knowledge  of  any  just  inipediment  or 
lawful  objection  by  reason  of  any  kindred  relationship,  or  alliance 
of  any  former  marriage,  or  the  want  of  consent  of  parents  or 
guardians,    or   'any   other  lawful    cause  Avhatever,   to  my   being 

married  to     f  ^ f -^^  ;?""ff  \    of  (usual  place  of  residence),  and  in 
{  .)(Min  hnutn  ) 

case  of  the  bride,  add  :  "  daughter  of  John  Jones,  of 

(usual  ])lace  of  business  and  occupation),  and  I  make  this  solemn 

declaration,  conscientiously  believing  the  same  to  be  true,  and  with 

full  knowledge  that  any  wilfully  false  statement  herein  contained 
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will  i-ender  me  liable  to  imprisonment  with  hard  labour  for  a  term  Act  N 0^40.— ■92. 
not  exceeding  five  years.  Act  No.  28  — 97. 

Declared  at  ~ 

this  dav  of 

Before  me, 

No.  40,  1892.]  [December  6th,  1892. 

ACT 
To  Amsnd  the  Law  relating  to  Marriage. 
Re  it  enacted  by   the   Governor  of  the  Cape  of  Good  Hope, 
with   the  advice    and    consent  of    the    Legislative    Council  and 
Honse  of  Assembly  thereo'",  as  follows  : — 

1.  So  much  of  anv  laAv  as  may  be  repugnant  to  or  inconsistent  RepugTiant 
with  the  provisions  of  this  Act  is  hereby  repealed. 

2.  It  shall  be  lawful  for  any  widower  to  marry  the  sister  of  his  Marriage  with 
deceased  wife,  provided  such  sister  be  not  the  Avidow  of  a  deceased  sister  lawful.'' ^ 
brother  of  such  ^vidower,  or  to  marry  any  female  related  to  him 

in  any  more  remote  degree  of  affinity  than  the  sister  of  his 
•deceased  wife,  save  and  except  any  ancestor  of  or  decendant  from 
such  deceased  wife. 

3.  Any  marriage  contracted  between  persons  both  of  whom  suchmarriages 
shall  now  be  li\'ing  which  would  be  void,  or  voidable,  by  reason  iracted,  '^°"M, 
of  any  law  by  this  Act  repealed,  shall  be  deemed  to  be  as  valid  [{j^oived'^oiTn^ 
as  if  duly  solemnized  after  the  takiuu'  eft'ect  hereof  :  Provided  valid  by  coui-t. 
such  marriage  shall  not  have   been   dissolved   or  declared  invalid 

by  the  decree  of  any  competent  coiu-t. 

4.  Nothing  in  this  Act  contained  shall  be  deemed  to  legalise  Marriage  witu 
or  render  valid  the  marriage  of  a  man  ^vith  the  sister  of  a  wife  divorced  pro- 
from  whom  he  has  been  divorced.  hibited. 

5.  This  Act  may  be  cited  for  all   purposes  as  "  The  Marriage  short  Title. 
Law  Amendment  Act,  1892." 

ACT  No.  28—1897.]  [July  1st,  1897. 

ACT 
To  Amend  the  Law  relating  to  Marriage  by  Banns. 
Be  it  enacted  by  the  Governor  of  the  Cape  of  Good  Hope , 
with  the  advice  and  consent  of  the  Legislative  C'ouncil  and  House 
of  Assembly  thereof,  as  follows  : — 

I.  In  cases  in   Avhich  banns   of  marriage  shall  have  been  law^-  Banns 
fully  published  in  different  places,  both  of  which  shall  be  in  this  different  places 
Colony,  or  one  of  Avhich  shall  be  in  this  Colony  and  the  other  in  "J  [napVace°in 
another  country,  it  shall  be  lawful  for  the  officiating  minister  in  the  Colony  and 

J  '  ^  ^  ^  ^  ^         ^  a  place  elsc- 

this  Colony  upon  i)roduction  to  him  of  the  certificates  of  the  due  where. 
publication  of  the  banns,  to  solemnize  the  marriage  between  the 
parties  whose  banns  have  been  so  duly  published,  notwithstanding 
anything  to  the  contrary  in  the  Marriage  Order  in  Council  of  the 
7th  vSeptember,  1838. 

II.  This     Act    may    be     cited    for    all    purposes    as    "  The 
^larriage  Law  Amendment  Act,  1897." 
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